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Introduction: Church and State
in Context
Barbara A. McGraw

Today, there is a battle over the hearts and minds of the American people
about the meaning and purpose of the nation and its legacy of the past for
America’s future. As a consequence, contemporary debates about society’s
issues abound with arguments about the relevance of the founding era, in
particular the founders’ original intentions for the nation. Debates about
the meaning and reach of the “religion clauses” of the First Amendment to
the Constitution (that is, church and state issues) often take center stage:
“Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof . . . ”1 One might frame the issue this
way: to what degree has or should religion inform the underlying values,
symbols, structures, laws and public policies of the nation? Hence the question: is our nation a nation under God? One side in the debate, the religious right, answers “yes.” The other side, the secular left, answers “no.”
And confusingly both sides claim the mantle of the American founders.
It is no wonder, then, that there is a “culture war” involving debates
about history as foundational to the meaning of the American founding for
its own time as for our time. In fact, the stories we tell ourselves about our
history are imparted in court briefs and opinions from the U.S. Supreme
Court on down, where various historical narratives are repeated as support
for one argument or another,2 and in the public schools, from which future
generations gain their understanding of what it means to be an American.
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Those stories also are recounted in public policy debates and election politics, on television and radio talk shows, in films and other media, and even
at the “kitchen table” and the “water cooler.”
On one hand, the Christian right, which often includes other religious
people on the right, claims that the nation was founded on Christian or
Judeo-Christian principles. The argument is that although there is no specific reference to Christianity in the nation’s founding documents, it was
the founders’ understanding and assumed context that the nation’s moral
referent for its basic political framework and laws was Christianity. Any
conception of a “separation” of the state from the church was meant to
protect the church from the intrusions of government, not the government
from the church. Those on this side of the debate often support this point
by quoting the founder of Rhode Island, Roger Williams (c.1603–1684),
who wrote in 1644:
When they have opened a gap in the hedge or wall of separation between the
garden of the church and the wilderness of the world, God hath ever broke down
the wall itself, removed the Candlestick, etc., and made His Garden a wilderness
as it is this day. And that therefore if He will ever please to restore His garden and
Paradise again, it must of necessity be walled in peculiarly unto Himself from the
world, and all that be saved out of the world are to be transplanted out of the
wilderness of the World.3

Accordingly, the Christian right contends that the “garden” of the church
is to remain unspoiled by the “wilderness” of the world. But nevertheless
the world is in the purview of Christians and their religion.
Those holding this view point to the Declaration of Independence,
which credits our “Creator” with having “endowed” human beings with
their “unalienable rights,” and refers to “Nature’s God”—all religious tenets
derived from Christianity, they claim. In addition, they note that the words
“separation of church and state” do not appear in the religion clauses or
anywhere else in the Constitution. They conclude, therefore, that religion,
in particular Christianity, is the ultimate foundation of our nation. This
“side” of the debate has its heroes, for example, John Adams, who said,
“Our Constitution was made only for a moral and religious people. It is
wholly inadequate to the government of any other.”4 They conclude that
not only does Christianity serve as the nation’s foundation, but it is also
the bulwark against the exercise of ever-increasing state power. That is,
Christians and their churches can be better trusted with the preservation of
our liberties than can the state.
On the other hand, the secular left, which includes religious people who
believe that a secular nation is conducive to liberty, claims that the founders
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distrusted religion and therefore established the nation on “secular,” meaning non-religious, foundations.5 They point to historical events involving
abuses on account of religion combined with state power, including the
Catholic Spanish Inquisition and the abuses of Protestant John Calvin’s
Geneva city-state (where, in both cases, burning heretics at the stake was
the order of the day); the age of religious wars in Europe from 1559 to
1715; and similar abuses and conflicts in colonial America as reasons for
keeping religion and government separate so as to ensure the freedom of
the people.
Consequently, those holding this view conclude that the founders sought
to separate church and state not only to protect the church from the state,
but also to protect the state, and therefore the liberty of people it represents,
from the church. They point to the U.S. Constitution, noting that it contains no references to God. Accordingly, the religion clauses mean, as
Thomas Jefferson (1743–1826) said in 1802, that there is a “wall of separation between church and state,”6 regardless of the fact that the phrase itself
is not in the Constitution. This “side” also has its heroes. For example,
James Madison expressed considerable reservations about religion when he
said
The conduct of every popular Assembly, acting on oath, the strongest of religious
ties, shews that individuals join without remorse in acts agst. which their consciences would revolt, if proposed to them separately in their closets. When Indeed
Religion is kindled into enthusiasm, its force—like that of other passions—is increased by the sympathy of a multitude.7

They quote Jefferson, as well, who rejected the notion that any civil or
ecclesiastical “legislators and rulers” have any legitimate authority over “the
faith of others.” He stated that the imposition of “their own opinions and
modes of thinking” has “established and maintained false religions over the
greatest part of the world and through all time . . . ”8 This side believes that
secular sources serve as the foundation of our nation and that the state’s
legal and political procedures are the bulwark against the potential for state
encroachments on individual liberty and against creeping ecclesiastical
power aligned with the state. That is, the state, as established by the founders, can be better trusted with the preservation of our liberties, than can the
church.
Still others hold a third view: the founders’ original intent is not particularly relevant today. According to this view, looking back more than 200
years to a time very different from our own in order to surmise the founders’ original intent is an exercise in futility. New times require us to solve
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today’s problems with new ideas. Among those with this view are those
who contend that all morally foundational claims, whether on the leftprogressive liberal side or right-conservative traditional side, threaten the
existence of the plurality of views we now enjoy, many of which arise out
of the various multicultural perspectives that thrive in the nation today.9 I
submit, in response to this argument, that the failure to take account of
our place today in the overall historical context that led America to its
founding can only lead to the potential for history to repeat itself—and it
is not a history we are likely to wish to repeat.
It very well may be that we all have a lot to argue about. Perhaps we
always have. However, while we are not likely to settle the debate once and
for all here, there is no doubt that it is helpful to take a broader view than
perhaps has any particular “side” in the contentious culture war debates.
Accordingly, let us take a brief look at the historical context for the founding of America, specifically as it relates to ideas about the relationship of
state and religion, that is, the contested concept of the “separation of church
and state” and religious liberty, including the role of religion in public life.
But let us not begin with a favored resolution of a particular issue as our
goal and then read back into history what would support that resolution.
Instead, let us take into account the evidences of history that various “sides”
in the debate have proffered and consider them as a whole in an effort to
gain guidance for what should be the context of the discussion today. That
is, rather than tracking through history and choosing a secular or religious
narrative as a lens through which to consider church and state issues today,
let us consider them together as they appear in history: a complex combined
narrative that both includes and transcends polarized views. Then we can
answer the fundamental question—What grounds the American system?—so that the various arguments and debates about church/state issues
can take place without undermining what makes all of the conversations
possible in the first place.

SEPARATION OF CHURCH AND STATE
AND RELIGIOUS LIBERTY IN CONTEXT
The idea of a boundary between church and state did not begin in the
founding era. It did not begin with Thomas Jefferson’s Danbury Letter
reference to the “wall of separation between church and state.” It did not
even begin with Roger Williams’s reference to the need for a wall to protect
“the garden of the church” from “the wilderness of the world.” In fact,
many supporters and detractors of the concept embodied in the much
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aligned and praised phrase “separation of church and state,” if not the
“wall” metaphor itself, might be surprised that it has a long history that
predates the colonial period and the founding of the United States and the
states by centuries—and can be found in both theological and secular
sources. One could reasonably conclude, in fact, that it was the convergence
of theology and secular philosophy in the thinking of the founding generation that made founding a nation on the principles of “life, liberty and the
pursuit of happiness” possible, and that to attempt to separate them today
obscures the foundations of the nation, distorts its purpose, and undermines
the promise of the nation for its own future and its legacy for the world.
For most of human history there was no conception of religion being
something that could even be thought of as separate from culture as a whole
and, therefore in turn, from the governing authorities and structures of a
particular society. We even see this today in tribal communities around the
world. That which appeals to the spiritual in society—the “other world”
and its transcendent or immanent being or beings—is all of one piece with
daily rituals, work, community life, life passages, and so on.10 When agriculture was discovered and the great civilizations of Egypt and China arose,
the state and religion functioned as one entity with the emperor or pharaoh
as the head of governing authorities and as either a god or as the gods’
representative on earth. The idea was one of a grand hierarchy with the
ruler at the top as a god with inherent authority or with the gods at the
top, providing the sanction of divine authority to the ruler. In either case,
the ruler would then wield state power in exercise of divine authority over
the people.11 Thus “church” and state not only were joined, they were not
even thought of as two things combined; they were one.
As Christendom developed in Europe, however, the idea of religion and
state as one was challenged. During the medieval period, the Catholic Church,
growing in power, opposed the sovereignty of the rulers, who previously
had claimed the mantle of authority over matters temporal and religious.12
The Church, in the person of the pope, claimed universal supremacy over
the weak states of the period as “divine right” to absolute sovereignty vested
in the pope by God, and asserted that canon law superceded secular law
and that the authority of the emperor or king derived from the Church.13
This political theology held, consequently, that God’s law is the higher law
over even the king.14 That is, the king’s actions could be adjudged in error
by reference to the divine law of God, as interpreted by the pope.15 As a
result, the king’s law and divine law were no longer understood as being
one and the same, but separate—with God’s law as the ultimate sovereign
referent. Thus, resistance against such supreme spiritual power is resistance
against God and therefore was prohibited as a mortal sin.16
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In response, temporal rulers also claimed “divine right.” This counterclaim took shape as “the Divine Right of the Emperors” in the fourteenth
century17 and emerged in the seventeenth century as the “Divine Right of
Kings.”18 There the idea was that the emperor or king has divine sanction
to come into power and therefore derives his authority directly from God.
Moreover, it was held that sovereignty, which cannot be divided between
secular and religious authorities, must be unified in the king.19
Hence, the church stood apart from the state and interpreted state authority according to the church’s interpretation of God’s law, while the state
claimed authority directly from God according to the state’s own interpretations, thus standing apart from the church. Of course the application of the
authority of church or state was uneven in practice, as power struggles persisted and various entitles (monarchy, parliament, barons/nobles, and various
ecclesiastical authorities after the Protestant Reformation) pressed their claims.
Still, although in one sense church and state were separated, they were joined
in one thing: regardless of who is sovereign over earthly realms, such sovereignty derives from God and divine law reigns over all.20 Each, then, in its
own view stood as a “check” on the power of the other. Nevertheless, they
worked together, particularly in England after the Protestant Reformation
there made the king the head of the Anglican Church.
Christian political theory combined the two in a joint effort to create a
uniform moral order in society, using state authority to enforce church
doctrine, while the state used church doctrine to justify its punishments.21
This justification for the exercise of absolute power over the people was
based on the doctrine of original sin, which holds that human beings are
inherently sinful.22 Consequently, this reasoning continues, the state must
enforce the moral order on the people as a whole to prevent them from
straying from accepted religious doctrine—all in an effort to create a uniform society based on religious moral precepts. That is, government’s role
is to restrain the sinful nature of human beings to help ensure their salvation for the eternal realm and for an orderly society in the world. Moreover,
it was believed that because state and church would not tolerate deviance
from established norms, discord would be stifled and peace would prevail.
However, the seeds of the concept of the separation of religious authority
and state authority had previously been planted, which would prove to have
far-reaching implications. As a consequence, further theological developments came to the fore that stood at odds with the prevailing arrangement
between church and state and their claims for absolute authority. These
involved the nature of human beings and their relationship to God and
society. First was the belief that human beings have inherent dignity and
worth because they are made in the image of God and they are God’s
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children. Consequently, there is something inviolable in every human being’s nature, and that inviolability is at the very center of what it means to
be a human being. Because this is equally so in all human beings, human
beings have equal dignity; ultimately, no one is more worthy than another—not even the king. Some people may put on vestments or gain the
power of armies, but in the beginning and in the end, they all are of equal
dignity before God. Second was the belief that God created human beings
with free will. Consequently, human beings are free to conduct their lives
as they will. There also developed a great faith in human beings’ capacity
for knowledge and reason, potential for understanding, and a consequent
ability to improve themselves and their world.23
Moreover, because of human beings’ freedom and equal inherent dignity
and the accountability of everyone to the law of God, a strain in Christian
theology held that the people can legitimately resist the state when the state
strays from a right course and fails to adhere to God’s law.24 In other words,
no longer were the people bound by the laws of the state by virtue of its
absolute authority. Instead, it was deemed to be the people’s prerogative,
even duty, to hold the state accountable, if the state violated the law of
God. In other words, the conscience of the people was separated from the
authority of state and church.
Still, the notion of a grand hierarchy that ruled over the masses persisted
in most quarters. Now, however, another view emerged to challenge that
hierarchical order. Liberty and inherent dignity and all that implied gave
rise to what were viewed as legitimate claims—that is, rights—superior to
state and church authority.25 But questions remained: Should the ultimate
protector of these rights be an all-powerful autocratic ruler charged with the
obligation, as Hobbes (1588–1679) advocated? Should the “general will” of
the people as gleaned by those in power serve to accomplish the goal, as
Rousseau (1712–1778) believed? These questions were much debated at
the time of the founding and during its immediately preceding history. The
American founders found their answer primarily in the writings of John
Locke (1632–1704). Through Locke, the idea of God’s law as the ultimate
authority persisted and was very influential in the political philosophy that
eventually would make its way into the ideas that formed the basis for the
American founding and beyond. Now, however, the sovereignty derived
from God would be vested not in the king or any church but in the people.
LOCKE’S “ENLIGHTENMENT” POLITICAL THEOLOGY
Locke is known as a pivotal Enlightenment Era (c.1650–1800) philosopher. Enlightenment philosophers eschewed tradition and custom (thought
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to be based on superstition and ignorance) in favor of the use of human
reason in each individual’s “search and study”26 and “argument and debate”27 to discover the true and the good in all areas of human endeavor,
including religion, law, and politics. Often enlightenment philosophers are
characterized as secular philosophers because they eschewed religious dogma, in particular its bases for government. However, as we shall soon see,
Locke’s writings can be seen as a clear articulation of the line of thinking
outlined briefly in the previous section, but taken further. That is, Locke
did not leave religion behind. Rather, the ground that began with religion
and governing authorities as one and then shifted to place God’s law over
state and church had shifted once again in Locke’s works.
Locke began his political philosophy by returning, metaphorically, to the
“state of nature,” a state prior to the formation of societies. Locke asserted
that in the state of nature the people are free and equal as created by God;
that is they inherently have free will and equal dignity as human beings.
For Locke, the liberty and equal dignity of the people constitute, then, the
fundamental natural law—the law of the state of nature. And Locke concluded that, because freedom and equality are the natural state of human
beings in the state of nature, freedom and equality are legitimate claims
against the state. Consequently, those claims should be secured as civil
rights when societies are formed—so as not to thwart the essential nature
of human beings as God intended.28
However, Locke noted that there is a significant problem in the state of
nature that must be solved when societies are formed so as to preserve the
natural rights of the people: in the state of nature there is no impartial
judge of disputes between various people. As a result, when violations of
the natural law occur or there are other disputes, there is no one to arrive
at an unbiased resolution.29 Without a way to provide unbiased resolutions
of disputes, there is only the “state of war”—battles among those making
various claims.30 Locke concluded that the eventual result of this is either
an anarchistic and violent chaos or, more likely, a powerful ruler rises to
the top—the winner of the battles.31
Locke challenged the monarchy on this basis, concluding that the king
was merely the descendent of the brute who rose to power in the battles of
the “state of war” in the state of nature. In other words, there was no
“divine right” of kings—only the assertion of power. And that power was
not likely to be exercised in an unbiased way to preserve the natural rights
of the people, as history had shown. Europe’s own history was filled with
battles for power and religious wars, as well as the torture, hanging, and
burning at the stake of those deemed to be heretics by the dictates of
whomever came to power at any particular time. Thus, Locke rejected out-
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right the state’s and ecclesiastical authorities’ claims that using the coercions
of the state to impose a church dictated uniform moral order on the people
as a whole would produce a good and peaceful society.32 Locke concluded
that a different approach was needed. Government must be established on
laws that affirm the natural rights of the people and provide an unbiased
legal and political system—the impartial judge.33 That is, God’s law—the
natural law—should be over the state and the churches and be preserved
and interpreted through an unbiased political and legal system established
by and for the benefit of the people.34 No longer was the ultimate authority
the king or any church. Now the people would ensure that God’s natural
law would rule.
Central to Locke’s approach to government was the need to secure the
people’s civil right to tolerance of their religious beliefs, which he believed
requires “just bounds” between the state and religion.35 One reason was
practical and secular. Locke saw religious tolerance as the means to creating
a more peaceful society than had been the case when uniformity was imposed on the people from the top down through the sanction of the church
and the power of the state. However, another reason rested on Locke’s
adoption of a line of thought that opposed on theological grounds topdown governing authority. That is, it was not a rejection of religion that
led Locke to religious toleration, as some have concluded. Instead, Locke
shifted to a different religious idea. Consequently, Locke rejected traditional
political theory based on the doctrine of original sin and the whole idea of
uniformity derived from it.36 He held instead that a moral and peaceful
society is not more likely to come from the top down through religious
doctrine enforced by the state over the people. Rather, it is more likely to
come through the people, whose good will is not corrupted by power and
who therefore are more likely to hear the voice of God.37
Locke’s approach to government and religious toleration was based on a
simple theology: there is God and God communicates with the people.
Hence, God’s relationship is not with the elites of religious institutions and
the state who then tell everyone what to do and persecute those who do
not follow their attempts at uniformity. Instead, God’s relationship is with
each individual human being through conscience informed by revelation,
spiritual or other insight, nature and reason.38 Thus, freedom of conscience
was fundamental to Locke’s approach to government. The people must be
free to listen for the voice of God, however they understand that, and answer that call. Locke said, in effect, that the only way that it is even possible
for a good society to be realized is to trust the people.39
Accordingly, Locke concluded that government should be a “social contract.”40 Under the social contract the people would consent to a govern-
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ment to which they would give up their right to punish violators of the
natural law in exchange for an impartial legal and political system that
would secure their natural rights (freedom, especially freedom of conscience
and its expression, and equal dignity, which requires equal justice) and
would ensure their safety and general welfare. The purpose of this form of
government is not only to secure the people’s best chance for a just and
peaceful society. Locke held that his proposed legal/political system, his
social contract, also is central to the search for the true and the good, which
he reasoned could never be attained through the auspices of the powerful,
be they state or ecclesiastical authorities. As Locke said
For truth certainly would do well enough, if she were once left to shift for herself.
She seldom has received, and I fear never will receive, much assistance from the
power of great men, to whom she is but rarely known, and more rarely welcome.
She is not taught by laws, nor has she any need of force to procure her entrance
into the minds of men. Errors indeed prevail by the assistance of foreign and
borrowed succours, but if truth makes not her way into the understanding by her
own light, she will be but the weaker for any borrowed force violence can add to
her.41

Thus, Locke put his trust in the people over the powerful, believing that
history had shown that the powerful are prone to corruption and therefore
violate the natural rights of the people. While there is no guarantee, Locke
said, the only way it is even possible for a good society to be realized is to
limit the power of the state and eliminate the power of the churches. A free
people of inherent dignity, equal to that of kings and popes, would be able
to be and do good in society because the “social contract” would provide a
secure framework within which freedom could be exercised.
But while Locke sought to limit the power of the state and eliminate the
power of any church over the people, he did not argue against religion per
se. In fact, be believed that his approach would strengthen religion, curtail
the potential for religion to be corrupted by power, and make it possible
for true faith to flourish.42 To accomplish this, Locke turned the old hierarchical order (God → church/state → the people) on its head. Locke did not
abandon the idea that God’s law should prevail, but now it would be given
effect in society by the people who would build the good society not via a
top-down hierarchy, as had been the previous approach, but from the
ground up (God → the people → the social contract → limited government by the people and for the people by their consent → creating an open
space for the freedom to be and do good).
It follows, then, that Locke never intended religion to be relegated to a
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private sphere in the sense that it is irrelevant to common concerns and
therefore should remain out of sight. Rather, it was to take part, through
the people—through their own individual activities and through the voluntary societies that the people formed and joined. Moreover, religion was to
be welcomed as a contributor to discussions about law and public policy,
but the resulting law and public policy could go only as far as the limited
authority of the unbiased political/legal system extended and only so far as
those contributions were consistent with all of the people’s natural rights.
And those natural rights had a very far reach in Locke’s political thought.43
Asserting that toleration is “the chief characteristical mark of the true
church,”44 Locke claimed the right to toleration for those in all of the most
controversial Protestant sects of his day, as well as Catholics,45 Jews,46 Muslims (Mahometans),47 Native Americans,48 and pagans,49 and consequently
said,
[I]f solemn assemblies, observations of festivals, public worship be permitted to any
one sort of professors [i.e., religious people], all these things ought to be permitted
to the Presbyterians, Independents, Anabaptists, Arminians, Quakers, and others,
with the same liberty. Nay, if we may openly speak the truth, and as becomes one
man to another, neither pagan, nor Mahometan, nor Jew ought to be excluded
from the civil rights of the commonwealth because of his religion.50

Locke even concluded that true toleration requires that those practicing
“idolatry, superstition, and heresy” and “heathens” should be given their
civil right to freedom of conscience.51 Unlike those who came before him,
Locke eschewed any sort of enforced conformity, holding instead that toleration reflects the natural law, that is, the religious values that form the
foundations for a political system based on the liberty and equal dignity of
the people.
Thus, the “just bounds” between church and state would be achieved.
God, including reason (which, according to Locke, is “natural revelation”52),
would inform the people’s consciences directly, rather than through the
dictates of the state armed with the sanction of church authority, and the
people would be free to answer that call. As a result, there would be an open
space where the people could pursue the good society from the perspective
conscience gives them. The people would form and join voluntary associations (including churches)53 to pursue their individual, group, and common
ends beyond governmental interference, not only in their effort to find way
to live together in society in peace, considering their differences, but also
in their ultimate search for the true and the good.
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FOUNDING A NATION BY THE PEOPLE
AND FOR THE PEOPLE
In the founding era, developments within Christianity rose to meet Lockean fundamentals and merged religious faith with political aspirations to
inspire a nation. Because of this, it was no longer “church” that stood as a
check on the state. The people, persuaded by Locke’s arguments and principles and motivated by faith, joined fundamental religious ideas about the
nature of man and man’s relationship with God to ideas about how to
constrain power so that its potential for corruption would be severely limited, if not eliminated altogether.54 The ultimate purpose: a free people of
equal inherent dignity who could bring the good into the world through
their participation in a government by and for the people and in their daily
lives.
Mid-eighteenth century America was in the grip of a profound religious
revival. Traveling preachers such as George Whitefield (1714–1770) galvanized large segments of the population through emotional sermons, which
called the people to “new birth” in Christ.55 Those involved in this “great
awakening” believed that authentic religion was exhibited not through
church membership, but through one’s own profound conversion experience.56 Status and power were leveled as Christ-centered converts gathered
in revival meetings that inspired these members of the founding generation.
They rejected ecclesiastical authorities and their doctrines and discovered a
faith, not grounded in unconfirmed belief, but in the experience of being
embraced by God. At the same time, Locke’s much quoted phrase “life,
liberty, and property,” as well as the “laws of nature,” the “state of nature,”
and the “social compact,” inspired church sermons that awakened the people to their natural rights and galvanized them to take up the political cause
against oppressive arbitrary government.57
This great awakening had a counterpart that shared its antiauthoritarianism and its focus on individual religion, though this was a movement that
came from a significantly different direction—“rational religion.” Contrary
to the usual narrative, the founders who believed in rational religion were
not adherents of a kind of “deism” that held that God was a divine Creator
who then absented the world, leaving it to run like a finely tuned clock.58
Instead, rational religion involved real faith. (Even Jefferson, often thought
of as one of the most “deist” of the founders, was known to practice regular
private devotions.59) Here, however, the emotionalism of “new birth” evangelical revivals was eschewed in favor of reasoned reflection. The light of
reason was believed to be more authentic than emotions, which might be
flamed into a passion that could irrationally spur a “mob” to infringe the
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inalienable natural rights of others.60 That is, rational religion was deemed
by its adherents to be a more reliable source of inspiration consistent with
“Nature’s God” and therefore God’s natural law61 than the emotional religion of revivals.
Nevertheless, despite differences, the two religious impulses were closer
cousins than one might think at first blush. The reason is that both eschewed authority that sought to limit human beings’ ability to find happiness and godliness in their own way. Thus both espoused limitations on
governmental power and eschewed church authorities aligned with government in state establishments.62 Consequently, although they were strange
bedfellows in some respects, they were bedfellows nevertheless in the struggle for liberty as the revolutionary period was upon them. Locke’s influence
was pervasive in both, and therefore clearly he was not merely the most
influential political philosopher of the age; he was “the head and heart of
the Revolution.”63
As a consequence, the founders adopted Locke’s approach to the basic
foundations of government and formed a nation by the people and for the
people to secure their natural “unalienable rights.”64 They established a legal
and political system designed to provide the greatest chance for securing
the people’s “safety and happiness.”65 This was a nation founded not on the
dictates of any particular religious sect, but on God’s law—“nature and
nature’s God”66 —and all that that implied: the inherent equal dignity and
liberty of the people and their potential to bring their best forward, to be
and do good as they understood it. They could build a good society from
the ground up. Therefore, this was not a wholly “secular” endeavor, as some
argue. Rather, it built upon centuries of political philosophy and theology,
both of which found their expression in the political theology of John
Locke and were given effect by the American founders in the political/legal
system of the new nation. The Declaration of Independence, which begins
by referencing “the Laws of Nature and of Nature’s God,” is based on that
political theology:
We hold these truths to be self-evident, that all men are created equal that they
are endowed by their Creator with certain unalienable rights Rights, that among
these are Life, Liberty and the pursuit of Happiness. That to secure these rights,
Governments are instituted among Men, deriving their just powers from the consent of the governed. That whenever any Form of Government becomes destructive
of these ends, it is the Right of the People to alter or to abolish it . . . And for the
support of this Declaration, with a firm reliance on the protection of Divine Providence, we mutually pledge to each other our Lives, our Fortunes, and our sacred
Honor.
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The U.S. Constitution and the constitutions of the states established a
political/legal system that was to be unbiased—to provide the “impartial
judge” of which Locke had spoken, a system where, as Thomas Paine famously declared, “the law is king.”67 That is, the governments were designed to be, in the words of John Adams (1735–1826), “government of
laws and not men.”68 The law, then, became the ultimate ruler; hence the
oft-cited phrase “the rule of law.” Embodied in that phrase is the whole
notion that the ultimate law is the law of nature—God’s law, which requires liberty of the people and respect for the inherent equal dignity of
every human being. That is, no matter how revered or powerful any persons
or groups may be, their decisions may not be substituted legitimately in
place of the law. Moreover, the unbiased legal/political system is based on
equal justice. Hence, no one, no matter how exemplary she or he is thought
to be, is exempt from—that is, “above”—the law.
To best ensure that the law, and not men, shall be and remain the ruler,
Locke had advocated the idea of the consent of the governed through a
social contract. However, his approach did not necessarily require democratic processes. The founders, on the other hand, took Locke’s social contract a step further. Looking back into history and discovering there the
concepts of democracy and republicanism, the founders combined the two
to form what can be termed a “democratic republic.” That is, they established a government whereby the people elect representatives through a
democratic process that makes those representatives beholden to the people.
Further, to provide the best chance for the political/legal system to be
unbiased, it was deemed necessary to check power because, as history had
shown, it has great potential to corrupt. Consequently, the founders, following Locke and others,69 decided that the government of the new nation
should provide for the separation of powers: legislative, judicial, and executive. The separation of powers also included the separation of ecclesiastical—that is, church—authority from the government, as well.
Second, the founders established national and state governments that
were limited in their authority and thus acknowledged and secured the
people’s liberties. The “first liberty” is the right to religious liberty, and
that liberty was understood to be far-reaching, where “everyone,” as George
Washington said, “shall sit in safety under his own vine and fig tree, and
there shall be none to make him afraid.”70 Thus, following Locke, the
founders understood religious liberty to extend far beyond the various sects
of Protestant Christianity. As Samuel Adams’s “The Rights of Colonists
and a List of Infringements and Violations of Rights” (1772) stated:
In regard to Religeon, mutual toleration in the different professions thereof, is what
all good and candid minds in all ages have ever practiced; and both by precept and
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example inculcated on mankind: And it is now generally agreed among christians
that this spirit of toleration in the fullest extend consistent with the being of civil
society “is the chief characteristical mark of the true church” & In so much that
Mr. Lock [sic] has asserted, and proved beyond the possibility of contradiction on
any solid ground, that such toleration ought to be extended to all whose doctrines
are now subversive of society.71

In this regard, Richard Henry Lee was even more explicit when he said: “I
fully agree with the Presbyterians, that true freedom embraces the Mahomitan [Muslim] and the Gentoo [Hindu] as well as the Christian religion.”72
Thomas Jefferson’s “Notes on Religion” stated: “Shall we suffer a Pagan to
deal with us and not suffer him to pray to his god? . . . It is the refusing
toleration to those of different opinion which has produced all the bustles
and wars on account of religion.”73 And regarding the debate about the
Virginia Act for Religious Freedom, Jefferson said: “The insertion [of Jesus
Christ in the preamble] was rejected by the great majority, in proof that
they meant to comprehend, within the mantle of its protection, the Jew
and the Gentile, the Christian and the Mohammedan, the Hindoo and the
Infidel of every denomination.”74 In fact, the founders went further than
Locke to provide liberty of conscience rights to atheists and even to the
intolerant. For example, Jefferson said:
Locke denies tolerance to those who entertain opinions contrary to those moral
rules necessary for the preservation of society; as for instance . . . [those] who will
not own and teach the duty of tolerating all men in matters of religion; or who
deny the existence of god (it was a great thing to go so far—as he himself says of
the parliament which framed the act of toleration but where he stopped short we
may go on. . . . )75

But perhaps Richard Henry Lee put it best when he said in 1787: “It is
true, we are not disposed to differ much, at present, about religion; but
when we are making a constitution, it is to be hoped, for ages and millions
yet unborn . . .”76 Thus, Lee contemplated a nation for “ages and millions”
that would be more diverse, perhaps even much more diverse, than the
nation for whom he and others were “making a constitution.”
These are but a few of the many statements in the founding era that
proclaimed religious liberty for all. Clearly, the founders intended the widest possible freedom of conscience.
The founders’ political/legal system was designed to create a space for
the exercise of liberty, in particular liberty of conscience and its expression.
And it was understood that liberty of conscience would serve in large part
as the means to building the good society. How would a government that
ensured freedom of conscience and its expression foster a society that is
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good? The people would listen for the voice of God, however understood
(including the voice of reason) and would answer that call. They would
then participate in argument and debate, not only in the search for the best
ways to live together considering their differences, but also in the search for
the true and the good. As Thomas Jefferson said, echoing Locke:
[S]he [truth] is the proper and sufficient antagonist to error, and has nothing to
fear from conflict unless by human interposition [she is] disarmed of her natural
weapons, free argument and debate; errors ceasing to be dangerous when it is
permitted freely to contradict them. 77

In other words, there was to be a public forum in which a great conversation would take place, where the people and their elected representatives
and those appointed by them would deliberate from all of their various
perspectives about the issues of the day.
However, as perhaps is now clear, that great conversation was never
meant to exclude religious voices. As a matter of fact, religion continued to
be a participant in public debate from the founding era and forward because
the “separation of church and state” did not mean that all religious principles were abandoned. It meant that certain general principles—those on
which the natural law of freedom and equal dignity, and in turn the rule
of law, were based—would prevail over the various sectarian doctrines of
the religions of the new nation. Some held that those natural law foundations of the nation are based on the general principles of Christianity. Others held that those principles followed the political philosophy of the Enlightenment Era secular thinkers. Clearly, however, it was both.78 As John
Dickenson (1732–1808) wrote in 1788:
[A] constitution is the organization of the contributed rights in society. Government is the exercise of them. It is intended for the benefit of the governed; of
course [it] can have no just powers but what conduce to that end: and the awfulness
of the trust is demonstrated in this—that it is founded on the nature of man, that
is, on the will of his Maker, and is therefore sacred. It is an offence against Heaven,
to violate that trust.79

On these bases, the American founders formed a nation by the people
and for the people to secure their natural rights, provide an impartial legal
and political system, and ensure the safety and general welfare of the people.
This was given effect in the U.S. Constitution and its Bill of Rights, and
in the constitutions and declarations of rights of the states, all of which
made freedom of conscience and its expression central tenets for the new
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nation, and all of which recognized that there were bounds between church
and state.
RELIGION AND TRADITION: WORKING OUT
THE MEANING AND EXTENT OF ESTABLISHMENT
AND LIBERTY
The religion clauses and their counterparts in state constitutions have
been at the center of debates about American identity from the beginning.
The reason is that while there was a general consensus about the foundations of our first freedom in the founding era, there was not agreement
about the implications of those foundations for American law and culture.80
It was clear that the founders sought to secure the rights of those in a vast
diversity of Christian sects, as well as those in myriad minority religions at
the time. At the same time, however, there was an understanding among
many generally that society must be based on shared values. Debates about
what is or should be the source of those values ensued early on.
The antiauthoritarianism of rational religion and evangelical awakenings
prevailed in both, as each saw tyranny from state or church authority as the
antithesis of a government by and for the people. After all, the founders
and those who followed were well aware of the dangers involved in the
exercise of power by either. However, deciding which governmental prerogatives encroach on liberties or risk religious establishments was not as easily
accomplished in practice, as the general principles suggested. Consequently,
the salient question of the time was: what is the meaning of liberty and
establishment in a society framed by laws that derive from culturally “established” customs and traditions? After the founding and since, the courts and
legislatures have been charged with determining the answer to this question.
As we have seen, debates about natural rights and the demise of tyranny
did not begin with the founding generation. That conversation began long
before and was reflected in the English common law tradition, which had
given early voice to the concept of natural rights and liberties.81 The founding generation had appealed to English common law tradition as providing
the “rights of Englishmen,”82 and then extended those rights based in large
part on the political philosophy of John Locke.
As we all know, however, the founders did not extend them far enough.
Clearly, America did not live up to its ideal at the founding: those without
property were denied the right to vote; slavery was promoted by the south
and tolerated by the north; women did not gain full rights as free human
beings; and Native Americans were robbed of their land and liberty. As a
consequence, while the founding generation broke with customs and tradi-
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tions in some respects, it continued them in others. That is, while the new
nation held out the promise of liberty, it also was steeped in a traditional
culture influenced by preexisting law and public policy, which predated the
new nation and which, consequently, often was at odds with the general
principles enunciated in the Declaration of Independence and the constitutions, bills of rights, and declarations of rights of the nation and the states.
Boundaries of Liberty: The Blasphemy Cases
and State Constitutions
The traditional culture of the founding generation was reflected in the
English common law, on which state and federal courts continued to rely
well after the founding, and was persuasive to jurists and others regarding
challenges to prior law on constitutional grounds. Blasphemy cases are illustrative. While a detailed account and analysis of blasphemy jurisprudence
is well beyond the scope of this introductory chapter,83 the issue nevertheless
reveals an early attempt to mediate between traditional culture reflected in
the common law and the new constitutional regime of the United States
and the states, the language of which, of course, provides broad liberty
protections.84
William Blackstone’s Commentaries on the Laws of England 85 remained
authoritative for those making and interpreting state and federal law in the
new nation. “Blasphemy,” Blackstone wrote, “against the Almighty is denying his being or providence, or uttering contumelious reproaches on our
Savior Christ. It is punished, at common law by fine and imprisonment,
for Christianity is part of the laws of the land.”86 Relying on Blackstone
and the English common law, the states continued to prosecute offenders,
who claimed, in a failed attempt to avert punishment, that liberty rights
granted under U.S. and state constitutions in effect repealed blasphemy
laws.
The liberty issue at stake in the blasphemy cases was, of course, freedom
of speech, but the cases also raised the issue of religious establishment—the
joining of church and state—because of the reasoning adopted by the
courts. For example, in Updegraph v. The Commonwealth of Pennsylvania
(1824), Abner Updegraph sought to have his conviction for blasphemy
overturned on the grounds that the blasphemy law under which he had
been indicted was no longer valid because it contravened the clear prohibition against freedom of speech in both the state and federal constitutions.
Updegraph’s misconduct had been
not having the fear of God before his eyes . . . contriving and intending to scandalize, and bring into disrepute, and vilify the Christian religion and the scriptures of
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truth, in the presence and hearing of several persons . . . did unlawfully, wickedly
and premeditatively, despitefully and blasphemously say . . . : “That the Holy
Scriptures were a mere fable: that they were a contradiction, and that although
they contained a number of good things, yet they contained a great many lies.” To
the great dishonor of Almighty God, to the great scandal of the profession of the
Christian religion.87

Interestingly, Updegraph was a member of a debating association and
claimed that his statement was made in the context of a debate on a religion
question. Nevertheless, the Pennsylvania Supreme Court rejected Updegraph’s claim that reliance on Christianity to legitimize blasphemy laws
violates the U.S. Constitution and the Pennsylvania constitution. The court
upheld Updegraph’s conviction and sentence, which included a fine of
$500 and a two year prison sentence, stating that “Christianity is part of
the common law; the act against blasphemy is neither obsolete nor virtually
repealed; nor is Christianity inconsistent with our free governments or the
genius of the people.”88
The Updegraph court was correct: Christianity was a part of the common
law. After all, the common law against blaspheming Christianity traced
back to England’s established church. Neither the U.S. nor Pennsylvania
constitutions invoked by blasphemers had established Christianity, Pennsylvania being one of the states that never had a religious establishment. Yet
the Pennsylvania Supreme Court based its holding on common law foundations in England’s established Christianity. Hence the court reasoned that
Christianity provided the basis for civil law, and therefore to blaspheme
Christianity was to blaspheme the nation’s foundations.
We will first dispose of what is considered the grand objection—the constitutionality of Christianity—for, in effect that is the question. Christianity, general Christianity, is and always has been a part of the common law . . . not Christianity
founded on any particular religious tenets; not Christianity with an established
church . . . but Christianity with liberty of conscience to all men . . . In this the
constitution of the United States has made no alteration, nor in the great body of
the laws which was an incorporation of the common-law doctrine of Christianity
. . . without which no free government can long exist.89

This line of reasoning, rather than being an aberration, was consistent with
much of the thinking at the time. The idea was that Christianity provided
the foundation of the nation and the states.
Similarly, founding era constitutions and declarations of rights, while
providing broad liberty rights, including of course freedom of religion, contained references to Christianity, Christian virtues, or belief in God as foun-
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dational, as well. For example, the Delaware Declaration of Rights (1776)
provided:
[A]ll men have a natural and unalienable right to worship Almighty God according
to the dictates of their own consciences and understandings; and that no man
ought or of right can be compelled to attend any religious worship or maintain
any ministry contrary to or against his own free will and consent, and that no
authority can or ought to be vested in, or assumed by any power whatever that
shall in any case interfere with, or in any manner controul the right of conscience
in the free exercise of religious worship . . . [A]ll persons professing the Christian
religion ought forever to enjoy equal rights and privileges in this state, unless under
colour of religion, any man disturb the peace, the happiness or safety of society.90

Clearly, many in the founding generation believed that the liberties they
revered and secured derived in large part from their long-held traditions—
including their Christian tradition. The natural law tradition had developed
in large part from a genus of Christian theology, many believed, and therefore its preservation as the foundation of the country’s culture and tradition
was wise. Consequently, while the general principle of liberty, especially
religious liberty, was included in every state constitution, several permitted
state funding of their nominally established churches91 and had religious
tests for office, 92 requiring an oath in the belief in Christianity or at least
God. It was Christianity, many felt, that had inspired them to travel the
path of resistance and liberty in the first place; Christianity had been
Locke’s own religious ground.
What did all this mean, however, in the face of an immediate history
that reflected some of the most severe abuses that had been the consequence
of the combination of religion and government—even Christianity and
government? The answer was that it was not the authoritarian version of
Christianity to which they appealed. It was not even all of anyone’s particular Christianity to which they appealed. It was the “general principles” or
“first precepts” of a “true” or “genuine” Christianity, which informed the
foundations of the new nation.93 The general principles of that true and
genuine Christianity were understood to be the font of liberty on which
the nation was founded. In other words, the true and genuine general principles of Christianity were those that were consistent with the natural law
tradition of inalienable rights that Locke had advocated. As the Updegraph
court said, it was “Christianity with liberty of conscience to all men” that
prevailed. Not Christianity opposed to liberty.
Thus, many in the founding generation relied on the religiously grounded
conception of human beings and their relationship with God, the roots of
which in large part were in the Christian theology discussed earlier. Accord-
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ingly, it was understood that the governments of the states and the United
States did not grant the people their civil rights. Rather, those rights were
endowed by the Creator and merely secured in the founding documents;
those rights were understood to be a part of what it is to be a human being.
That is why those rights are “natural” and “inalienable.” In other words,
what often is thought to be the “secular” foundations of the nation involve
a “religious” imperative for equal liberty as well, and together they constitute what can be termed the nation’s “sacred ground.” As Noah Webster
said of the founding:
[T]he religion which has introduced civil liberty, is the religion of Christ and his
apostles, which enjoins humility, piety and benevolence; which acknowledges in
every person a brother, or a sister, and a citizen with equal rights. This is genuine
Christianity, and to this we owe our free constitutions of government.94

Similarly, John Adams famously stated:
The general principles, on which the fathers achieved independence, were the only
principles in which that beautiful Assembly of young men could unite, and these
principles only could be intended by them in their address, or by me in my answer.
And what were these general principles? I answer, the general principles of Christianity, in which all those sects were united: and the general principles of English
and American Liberty, in which all those young men united, and which had united
all parties in America, in majorities sufficient to assert and maintain her Independence.95

Likewise, John Quincy Adams said a generation later:
[T]he Declaration of Independence first organized the social compact [i.e., Locke’s
social contract] on the foundation of the Redeemer’s mission on earth [and] laid
the corner stone of human government upon the first precepts of Christianity.96

In other words, the privileged place for Christianity in the language of the
era was because the general principles and first precepts of genuine Christianity were believed to support liberty.
In this regard, it is important to note that, even in those states with
“establishments” and “tests,” the role of church authority over the government institutions of those states was essentially nil, as the enforcement of
orthodoxy had been abandoned by the end of the revolutionary period, and
religious toleration was the norm.97 That is, whatever pronouncements in
the founding era regarding the importance of Christianity to the foundations of the nation, they did not imply an authority role for churches and
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their doctrines; just bounds between church and state prevailed. Furthermore, the existing weak state religious “establishments” were abolished for
the most part by the end of the founding era. The Connecticut, New
Hampshire, and Massachusetts establishments were abolished by 1818,
1819, and 1833, respectively. Religious tests for office were abandoned in
more than a majority by 1800 and several states expressly prohibited them.98
Still, laws that later would be found to violate constitutional principles,
such as blasphemy laws, and some states’ religious tests for office continued
to be upheld until much later.99 That does not mean, however, that today
we should consider returning to the ways of the past in its entirety in order
to regain a former cultural hegemony, as some have argued.100 Nor does it
mean that references to Christianity from the past should dictate what
should be the law of the land today. Rather, the founding generation set in
motion a conversation about the meaning and extent of America’s sacred
ground: what customs and traditions from English common law and Christianity embedded in federal and state law are consistent with constitutional
essentials and which are not? The institution of slavery provides an instructive case.101
Abolition: Christianity at the Crossroads of Liberty
and Equal Dignity
Remnants of an old order prevailed in the new nation. Top-down authoritarian theologies that were inconsistent with the sacred ground of the
nation justified oppression in some parts. Consequently, traditional religion
and culture steeped in an ideology of hierarchical societal roles in a state
enforced social order ran headlong into ideals enunciated in the founding
era over the issue of slavery. However, the debate about slavery that took
place in America before and during the founding era, and which was only
resolved finally with a civil war, did not occur at the divide between secular
and religious camps. Rather, religious arguments based on Christianity were
made for and against the institution of slavery.
On one hand, abolitionists argued that slavery was contrary to fundamental laws of justice that originally derived from the belief in the liberty
and equal dignity of every human person. Therefore, the enslavement of
one man by another, making the former the “property” of the latter to be
bought and sold, was thought to violate not only the legal principle of equal
justice, but the moral tenets of Christianity, as well. For example, at their
General Assembly in 1818, Presbyterians declared unanimously:
We consider the voluntary enslaving of one part of the human race by another as
a gross violation of the most precious and sacred rights of human nature; as utterly
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inconsistent with the law of God . . . and as totally irreconcilable with the spirit
and principles of the Gospel of Christ.102

On the other hand, an authoritarian Christianity bolstered the argument
for slavery. The Bible was cited as evidence that slavery is legitimate. George
D. Armstrong wrote in The Christian Doctrine of Slavery only a few years
before the Civil War in 1857 that although wrongdoing may be found in
the practice of slavery, the institution itself is not sinful because arguing
otherwise would require “mak[ing] the Bible declare that slave-holding is a
sin, when it plainly teaches just the contrary.”103 The continuance of the
institution of slavery was consistent with the appropriate ordering of society, others argued. In a well-ordered society, when each plays his or her
proper role, all are blessed. As Thomas Bacon said in a sermon to slaves in
Maryland in 1749:
God hath appointed several offices and degrees in his family, as they are dispersed
and scattered all over the face of the earth. Some he hath made masters and mistresses, for taking care of their children, and others that belong to them. . . . Some
he hath made servants and slaves to assist and work for the masters and mistresses
that provide for them; and others he hath made ministers and teachers to instruct.
. . . [A]s Almighty God hath sent each of us into the world for some or other of
these purposes, so, from the King, who is his head servant in a country, to the
poorest slave, we are all obliged to do the business he hath set us about . . . And
while you, whom he hath made slaves, are honestly and quietly doing your business, and living as poor Christians ought to do, you are serving God, in your low
station, as much as the greatest prince alive, and will be as much favor shown you
at the last day.104

Echoing this sentiment, Presbyterian James H. Thornwell (1812–1862)
called abolitionists “Atheists, Socialists, Communists, Red Republicans,
[and] Jacobins,” while arguing that those who support the institution of
slavery are “friends of order and regulated freedom . . . [who understand]
the principles upon which the security of the social order and the development of humanity depend” because “the spirit of true obedience is universally the same.”105
Slavery proponents even asserted that the separation of church and state
should preserve the right to hold slaves. Because there were varying religious
views, the state could not legitimately “impose” one view, that is abolition,
on others, they argued. For example, Armstrong argued:
We object to the course proposed by [abolitionists], for dealing with slavery, because it requires the Church to obtrude herself into the province of the State, and
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this, in direct violation of the ordinance of God. . . . [Is it] right for the preacher,
in the pulpit on the Sabbath, to discuss the claims of rival candidates, and the
Church, in her councils to direct her members how to vote? The Church and State
has each its own appropriate sphere of operation assigned it of God, and neither
can innocently intrude herself into the province of the other.106

Yet what was at issue in this debate was not the state’s authority to
legislate on moral issues that also are in the purview of religion. Such a
limitation was never the meaning of “just bounds” between, or “separation
of,” church and state. Most laws necessarily have moral dimensions that
tread on religious territory. As we have seen, the foundational legal principles of the nation are religiously grounded, while serving secular, that is,
“this worldly,” purposes. These always were intended to be “imposed” on
the people. What was at stake were the nation’s sacred ground itself and
the degree to which authoritarian claims on the basis of Christian precedent
would be allowed to continue to supersede it.
Arriving at the answer tore the nation apart. But through speech, debate,
and eventually war, the nation rejected all bases for enslavement and relied
instead on the core principles of equal inherent dignity and liberty enunciated in the Declaration of Independence. An understanding of what the
founders had set in motion reached a new consensus, however uneasy it
was at first.
That understanding was not new, of course, and a similar story could be
told regarding the rights of other minorities and the rights of women—and
other stories are being written still. We have continued to refer back to the
beginning and trace the development of our understanding from then to
now as we have found our way through all of the crucibles, where America’s
sacred ground has been challenged and survived, and finds us where we are
today: not devoid of all values as some would argue, and not full of all the
Christian values of a particular authoritarian Christian ideology. Changing
times and evolving policies have clarified the principled foundations of the
nation. Those principles have not been rejected in favor of a conception of
an authoritarian social order that trumps natural rights. Rather, it has been
the appeal to those principles that has led America to “a more perfect
union.” By reaching back to the past, we have continued to forge the future
on our sacred ground.
UNDERSTANDING THE FRAMEWORK, PRINCIPLES,
AND PURPOSE OF OUR SACRED GROUND
It is often said that the U.S. Constitution does not provide any positive
values on which to build the common good. Those holding this view note,
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for example, that the Bill of Rights, including the religion clauses, merely
states what the government may not do—not what the people should do.
However, based on what has been written here, it is not difficult to see that
those holding that view really have missed the point: the religious ground
of a system secured by “negative rights” is also a moral ground that serves
the good.
Ours is not a nation with God at the top of a grand hierarchy speaking
through ecclesiastical authorities aligned with the state to impose the law
on the people from the top down. Ours is a nation with a sacred ground
derived from the enlightened and religious conception of the relationship
of the people to the ultimate. That is, God’s relationship is not with society
as a whole or with any particular organization in it. Rather, the idea and
belief that stand behind the founding documents of the nation are that
God and reason speak to individual people through conscience, and accordingly the people must be free to answer that call. Then, as individuals of
conscience freely express themselves from the perspective conscience gives
them, they participate in dialogue and debate—a great conversation—in
the search for the true and the good. They find a way to work together to
create the good society from the ground up.
To give effect to this, the American founders formed a social contract,
which established a government by the people and for the people. Founded
on the rule of law—the “higher law” from which the liberty and equal
inherent dignity of the people derive, such government necessarily must be
limited in its reach; absolute government is its antithesis. As a consequence,
the intent and effect of such a government was the establishment of an
open and free public space—a “public forum.” To ensure that the public
forum does not devolve into a Lockean “state of war—a “free-for-all” of
competing interests where the powerful rise to the top and use their “freedom” to oppress and therefore limit the freedom of others—the public
forum has a framework and principles. The people must honor these, if the
system is to remain free for all. It is this framework and these principles to
which we should turn in order to account for and mediate our differences
if the system is going to fulfill its intended purpose: to make a better world.
As I have written in more detail elsewhere,107 the public forum established by the founders has a framework that, in effect, consists of two tiers,
each of which has certain basic moral precepts. Each tier creates a space for
public participation of different scopes, and together the two tiers of the
public forum make possible the people’s pursuit of a good society as they
continually strive toward a “more perfect union.”108
The first tier of the public forum involves matters that are appropriate
for law and public policy incorporated as fundamental through America’s
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founding documents. These are matters appropriate for governmental action and, therefore, involve not only discussion about and promulgation of
public policy, laws and regulations, but also adjudication of disputes and
enforcement of the law. This tier, which I refer to as the “civic public
forum,” gives effect to John Locke’s “impartial judge” of disputes. That is,
it is the basis for the unbiased legal and political system that secures the
people’s natural rights and provides for the safety and general welfare of the
people in a way that is consistent with their natural rights.
The civic public forum has, in effect, two foundational principles, which
are grounded in liberty and equal inherent dignity. Because they are principles of the civic public forum, they can be thought of as being fundamental
“laws.” First is the law of no harm, which is derived from the overall principles of liberty and inherent dignity. That is, there is something inviolable
about human beings that cannot legitimately be infringed, not even for the
benefit of the commons. Consequently, the first law of the civic public
forum is that no one may harm another in his or her life, liberty, or property. Now, of course, there may be differing views of the meaning of
“harm,” but the principle remains as an anchor for debates about law and
public policy in the civic public forum. The non-harming law has a companion principle: the law of consistency/no hypocrisy. That is, do not do
unto others what you would not want done unto you.” This is Locke’s
reversed statement of the golden rule.109 Law and public policy, their enforcement, and the adjudication of disputes involving them should strive
for consistency in their application to everyone. In other words, they should
recognize the equal inherent dignity of every human being and therefore
serve equal justice.
The second tier of the public forum does not involve the authority and
power of the state. It is the open and free space for persuasion and voluntary
actions and acceptance regarding matters that do not involve law or public
policy, or enforcement by the state. Nevertheless, matters for this forum are
“public” in that they involve speech, debates, and actions that very much
are, and were always intended to be, in the public eye.110 That said, because
they do not involve law or public policy, or enforcement by the state, they
belong to an arena of persuasion and the voluntary activities of the people.
This tier, which I refer to as the “conscientious public forum,” creates the
space for the exercise of the people’s liberty of conscience beyond the purview of the state, and because government is limited, this is the greater of
the two tiers of the public forum.
This conscientious public forum also has two fundamental principles.
They are “duties” because they are not enforced by the state. That is, they
are moral principles that must be adhered to voluntarily if the system is
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going to work the way it was intended and fulfill its purpose. First is the
duty to raise conscience beyond one’s own wants and desires to that higher
someone or something—to God, to Universal Compassion, or Universal
Reason, the Divine (however understood)—in a sincere effort to glean what
conscience directs, not only for oneself, but for the betterment of one’s
society and even the world. Second, there is a duty to participate. After all,
the system is based on trusting the people. Consequently, participation is
central to the whole process conceived by Locke and the founders. But that
participation should be accomplished not only by one’s own speech and
activity, but also by listening to the views of others, all with honesty and
respect.
Moreover, as we have seen, religious voices were never meant to be suppressed in the great conversations of a legal/political system based on liberty
and equal inherent dignity. The idea that society is divided into two
spheres, one public and one private, with religion delegated to the private
sphere where it is in effect hidden, is a wholly erroneous way to think about
the participation of religion in the lives of the people. On the contrary,
religious and non-religious voices alike were always meant to be welcomed
in the two tiers of the public forum, and historically they have been. However, in both cases, to be legitimate, the participation must be consistent
with the framework and principles of the legal/political system. That is,
neither religious nor secular participants may legitimately invade the rights
of others. Yet there is much room in the conscientious public forum for
individuals and the communities they form and join—“communities of
conscience”—to set what they believe are even higher standards than what
mere law requires.111
We can see, then, that even though the founders created a limited government and, as a consequence, the Bill of Rights was framed in negative
terms (i.e., what the government cannot do legitimately), when the founders framed the Constitution, they nevertheless grounded it in a framework
and set of principles, which have a purpose: to make it possible for the
people to build a good society. It is, then, a values-based constitution.
Accordingly, the founders’ legal/political system, following Locke, does
not produce a state that consists of an absolute authority. Locke and the
founders well knew that authoritative governments never produce a society
that in any way could be thought of as good. First of all, absolute government breeds corruption because absolute power tends to corrupt. Second,
it results in discord because the oppressed always rise up in an effort to
right the harms against them. As Jefferson said, “[It is] no wonder the
oppressed should rebel, and they will continue to rebel and raise disturbance until their civil rights are full[y] restored to them and all partial
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distinctions, exclusions and incapacitations removed.”112 This had been
Locke’s thinking as well when he said, “[W]hat else can be expected but
that these men, growing weary of the evils under which they labour, should
in the end think it lawful for them to resist with force, and to defend their
natural rights . . . with arms as well as they can?” In other words, absolute
authority and its exercise of power often are the direct cause of unrest.
Third, when absolute authority is based on religion, it necessarily involves
a usurpation of God’s authority, which, Locke and the American founders
believed, is much more likely to be known by individuals through conscience than by authorities who often are corrupted by power.113
Still, government is not to be so limited that it provides no structure or
values at all. Rather, there is what has been described here as the sacred
ground, which is what creates the space for liberty and thereby becomes the
framework of the two-tiers of the public forum and their corresponding
principles. That is, the view that currently permeates large segments of
American culture today that no values should be “imposed” on anyone in
our multicultural society is misplaced. This is, of course, the idea that all
morals are relative and that everyone is entitled to a morality unto himself.
Instead, what has been shown here is that while it is true that the American
legal/political system was designed to promote liberty and embrace diversity, it was never meant to promote an absolute moral relativity. Rather, it
was meant to create the space where the exercise of virtue would be possible.
Such a system has grounding principles, as we have seen. It is not a comprehensive moral order imposed on the people in toto. Yet, nevertheless, it has
a moral framework that creates the public forum for debate about the moral
good. Consequently, the system does not involve a complete free-floating
moral relativism, on one hand, nor does it involve an absolute freedomlimiting moral absolutism, on the other hand. This system, with its valuesbased constitution, is a middle way.
In effect, then, what the founders wrought was a compromise between
those who believed in the essential good nature of humankind and those
suspicious of human beings’ potential to be led astray by the intoxication
of power. Consequently, no longer was trust placed in the rule of an absolute king through the auspices of the state; no longer was trust placed in
the hands of ecclesiastical authorities. Now a government by the people and
for the people would place its trust in the people engaged in the great
conversations of the civic and conscientious public forums, anchored in the
framework, principles, and purpose of the nation, not only about how to
live together in peace considering their differences, but also in the ultimate
search for the true and the good.
Hence, beyond its own values, the constitution and the legal/political
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system it established anticipate that a free people will use their freedom
well. Released from the fetters of an authoritarian government, the people
no longer are forced by the government into societal patterns at odds with
conscience. The people are free to live a full life according to the “true
faith,” whatever that may be, and answer its call; the people can be and do
all that they believe reflects the true and the good, so long as they do not
violate the sacred ground of the nation. That is, the founders’ legal/political
system places the virtue of a free people at the heart of a nation that makes
the pursuit of virtue possible. As James Madison said, “To suppose that any
form of government will secure liberty or happiness without any virtue in
the people is a chimerical idea.”114 That is, it is an illusion. And John Adams
said, “Our constitution was made only for a moral and religious people. It
is wholly inadequate to the government of any other.” In other words, it is
because the government is limited—not dictating a unified conception of
the true and the good—that the true and the good must come from the
people. Otherwise, as I have said elsewhere:
If enough of us do not [fulfill] the conscientious moral principles, then we will end
up proving our founders wrong: a society of free individuals does not promote the
good—not even as separately conceived by society’s various constituents; it promotes a licentious society where individuals have no regard for their nation and its
future, only themselves. When that happens—when we have lost sight of what
freedom was for—we will surely be in danger of losing the liberties that the founders and all of our forbears fought so hard to give to “ages and millions yet unborn.115

Unless the people are raising their minds and hearts to something greater
than themselves—to God or Universal Reason or Universal Compassion
or the Divine (however they each understand that)—and discerning what
conscience wants of them and bringing that to the public forum, the system
cannot fulfill its intended purpose: to make a better world. In other words,
freedom is not for our own happiness; it is for the happiness of everyone.
CONCLUSION
Clearly, America did not live up to its ideal at the founding. Yet it is an
ideal worth keeping, because it has not been the rejection of the original
sacred ground of the nation that has led us through the trials of our nation.
The abolition of slavery, gaining women’s rights, the civil rights movement
and its resulting historic legislation, and more have been accomplished by
appealing to our sacred ground. Accordingly, today the issue regarding the
founders’ original intentions and American identity is not: how do we re-
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turn to the way things were or were understood to be at the time of the
founding? Surely, we do not want to return to the days of oppressive laws
that supported slavery and subjugated women and others. The issue is: how
do we identify and keep what is essential to our sacred ground—the framework, principles, and purpose of our nation—while taking account of new
insights and new or newly understood circumstances?
Unfortunately, however, rather than having a conversation about this
question, the debate itself has been framed in other terms, terms that undermine the foundations of the legal/political system the founders bequeathed
to the nation. On one hand, many argue that the U.S. Constitution is a
Christian document and that ours is a Christian nation. On the other hand,
others argue that it is wholly secular. Yet it is a mistake to think that references to Christianity at the time of the founding mean that there were no
bounds between church and state; it is also a mistake to appeal to an absolutist secular authority that eschews and marginalizes religion and therefore
undermines religious liberty. Both tend toward the top-down absolute authority that the American founders repudiated.
Rather, the way we should understand the debate today is that we are
continuing to have the conversation we always have had in America—
a debate about the line between governing authority, on the one hand,
and the authority of conscience, on the other hand. But what grounds
those authorities should not be in dispute: it is our sacred ground founded
by the people and for the people. Consequently, rather than arguing about
whether or not the nation is based on Christianity or secular Enlightenment
Era sources, we ought to understand that it is both, but at the same time
neither in absolute terms. In other words, the debate is really about the line
between the civic and conscientious public forums. And we can only negotiate that line legitimately by reference to our fundamental values: liberty,
equal inherent dignity, non-harming, consistency/no hypocrisy (i.e., impartiality and equal justice), raising conscience, and participation with honesty
and respect. Surely, debates on the line are difficult, but not more difficult
today than they always have been.
Is our nation a nation under God? Perhaps so, if by that we mean that
historically our nation is grounded in certain principles that derive from
religion as well as secular ideas. Perhaps not, if we mean that God is at the
top of a grand hierarchy with a Christian president as the nation’s interpreter of God’s will. Should the Ten Commandments be posted on public
property? Perhaps so, if we mean that there are general moral principles on
which the nation stands. Perhaps not, if we mean that the law of the land
includes the injunction that “you shall have no other gods before me” or
that the law must be based on the Bible. Should minority religions’ prac-
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tices receive exceptions to laws that are generally applicable to everyone?
Perhaps not, when those “laws of general applicability” are truly neutral
and are necessary to secure the natural rights of the people and to ensure
their safety and general welfare. Perhaps so, if those laws involve traditions
and customs that stem from majoritarian religious beliefs. Should homosexuals be permitted to become legally married? Should abortion be legal?
Should political leaders use religious language and metaphor to make their
points? Should religious schools receive public funds?
Whatever the issue facing us today, as the conversations proceed we have
a responsibility to refer back again and again to our touchstone, our sacred
ground, whether we think of it as being religious or not. Then when we
have our continuing conversations and debates about the reach of government and the authority of conscience, we will not abandon all tradition for
progress or all progress for tradition. Instead, we will remember to understand church and state in context as we keep the ship of state anchored
in what makes all of the conversations possible in the first place, always
remembering that the dichotomy that counts is not religious vs. secular or
absolute vs. relative—but is liberty and equal dignity vs. dominance. If we
always return to our sacred ground, we can apply its principles to the shifting circumstances of our own time and of the future without unmooring
the whole project from what gives us our core identity. This is what we
largely have accomplished over time. We should do no less today.
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