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The Politics of Departure
in the U.S. Supreme Court

This is terrible.
—Justice Sandra Day O’Connor after learning
on election night 2000 that Democrat
Al Gore had won the key state of Florida
Don’t try to apply the rules of the political world to this institution; they do not apply.
—Justice Clarence Thomas the day after
the Court’s decision in Bush v. Gore

On election night, November 7, 2000, just before 8 P.M. EST, CBS anchor
Dan Rather announced that Democrat Al Gore had won the important battleground state of Florida and its twenty-five electoral votes. Surrounded by
friends and acquaintances at an election night party, Justice Sandra Day
O’Connor was visibly upset and remarked, “This is terrible,” when Rather
made the announcement. She explained to a partygoer that essentially the
election was “over” as Gore had already won the two other key swing states
of Michigan and Illinois. Her husband John went on to say that they were
planning on retiring to Arizona but that a Gore presidency meant they would
have to wait another four years since she did not want a Democrat to name
her successor.1
Later that night, Rather and his colleagues at the other networks were
forced to recant and an extraordinary set of events unfolded ultimately leading to O’Connor casting a crucial deciding vote in the unprecedented
Supreme Court case of Bush v. Gore.2 The decision effectively ended Al Gore’s
1
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chance at the presidency and he quickly conceded. The day following the
Court’s judgment, Justice Clarence Thomas was asked by a group of high
school students how political party affiliation affected the Court’s decision
making. “Zero,” he answered. “I’ve been here nine years. I haven’t seen it. I
plead with you that, whatever you do, don’t try to apply the rules of the political world to this institution; they do not apply. The last political act we
engage in is confirmation.” When Chief Justice Rehnquist was asked by
reporters later that day whether he agreed with Thomas’s statement in light of
Bush v. Gore, the Chief responded, “Absolutely . . . absolutely.”3
Still, some commentators suggested that O’Connor and Rehnquist
wanted to retire and sided with Bush, at least in part, to ensure that a Republican president could name their successors. With George W. Bush now in
office, are O’Connor and Rehnquist, the Court’s two most senior conservatives, more inclined to step down? Are John Paul Stevens and Ruth Bader
Ginsburg, two of the Court’s more liberal justices, more inclined to stay?
In the following chapters, I set about trying to answer the question of
what influences the departure decisions of the justices and whether the justices ought to have the power to make those decisions. My analysis carefully
examines the retirements, resignations, and deaths of each justice who has
been a member of and ultimately left the Supreme Court (see Table 1.1). Over
the more than 200-year-history of the process, dramatic transformations have
occurred changing the way justices have thought about leaving. Currently, the
process is pervaded with partisanship as justices enjoy generous retirement
benefits and have lengthy windows with which to time their departures and
influence the choice of their successors.4 Also, justices are staying on the bench
longer than ever before and incidences of mental decrepitude have increased.
On announcing his retirement, Justice Sherman Minton remarked, “There
will be more interest in who will succeed me than in my passing. I’m an echo.”5
Why is the process of departure from the Supreme Court given so little attention in comparison to appointments?6 After all, there cannot be an appointment before there is a vacancy. And although vacancies can be created by
adding seats to the Court, nearly every appointment in the Court’s history has
been preceded by the retirement, resignation, or death of a sitting justice with
the remainder either the original appointees or those appointed to an expansion position on the Court. Of the 108 justices who have served on the
Supreme Court, all but twelve (89%) were appointed following the resignation,
retirement, or death of a sitting justice. Six justices were originally appointed in
1789—John Jay, John Rutledge, James Wilson, John Blair, William Cushing,
and Robert Harrison, who declined and was succeeded by James Iredell. Congress added a seventh seat in 1807 and Thomas Todd was appointed. In 1837
Congress added two more seats and John Catron and John McKinley joined
the Court. A tenth seat was added in 1863 and Stephen J. Field was appointed.

TABLE 1.1
Departures from the U.S. Supreme Court: 1789–Present

Departing Justice

Departure
Date

Departing
President

Age

Departure
Mode

Washington
Washington
Washington
Washington
Washington
Washington
Adams
Adams
Adams

45
51
60
49
56
64
55
48
55

Resignation
Resignation
Resignation
Resignation
Rejection
Resignation
Death
Death
Resignation

Jefferson
Jefferson
Madison
Madison
Monroe
J. Q. Adams
Jackson
Jackson
Jackson
Jackson
Jackson
Van Buren
Tyler
Tylera
Polk
Fillmore
Fillmoreb
Buchanan
Buchananc

48
60
78
70
65
61
51
67
62
82
79
57
75
64
65
61
72
47
76

Resignation
Death
Death
Death
Death
Death
Death
Death
Death
Resignation
Death
Death
Death
Death
Death
Death
Death
Resignation
Death

Justices Departing between 1789 and 1800
Robert Harrison
John Rutledge
Thomas Johnson
John Jay
John Rutledge
John Blair
James Wilson
James Iredell
Oliver Ellsworth

Jan. 21, 1790
Mar. 5, 1791
Jan. 16, 1793
June 29, 1795
Dec. 15, 1795
Oct. 25, 1795
Aug. 21, 1798
Oct. 20, 1799
Dec. 15, 1800

Justices Departing between 1801 and 1868
Alfred Moore
William Patterson
William Cushing
Samuel Chase
Brockholst Livingston
Thomas Todd
Robert Trimble
Bushrod Washington
William Johnson
Gabriel Duvall
John Marshall
Philip Barbour
Smith Thompson
Henry Baldwin
Joseph Story
Levi Woodbury
John McKinley
Benjamin R. Curtis
Peter V. Daniel

Jan. 26, 1804
Sept. 9, 1806
Sept. 13, 1810
June 19, 1811
Mar. 18, 1823
Feb. 7, 1826
Aug. 25, 1828
Nov. 26, 1829
Aug. 4, 1834
Jan. 14, 1835
July 6, 1835
Feb. 25, 1841
Dec. 18, 1843
Apr. 21, 1844
Sept. 10, 1845
Sept. 4, 1851
July 19, 1852
Sept. 30, 1857
May 31, 1860

a. Whig President Andrew Tyler was in office at the time of the vacancy, and tried to
make an appointment, but Democrat James K. Polk ended up filling the seat.
b. President Millard Fillmore was in office at the time of the vacancy but President
Franklin Pierce actually filled the seat.
c. President James Buchanan was in office at the time of the vacancy but President
Abraham Lincoln actually filled the seat.
(continued on next page)

TABLE 1.1 (continued)

Departing Justice

Departure
Date

Departing
President

Age

Departure
Mode

Lincoln
Lincoln
Lincoln
Johnson
Johnson

76
49
87
79
77

Death
Resignation
Death
Death
Death

Justices Departing between 1801 and 1868 (cont’d.)
John McLean
John A. Campbell
Roger B. Taney
John Catrond
James M. Waynee

Apr. 4, 1861
Apr. 30, 1861
Oct. 12, 1864
May 30, 1865
July 5, 1867

Justices Departing between 1869 and 1936
Robert C. Grier
Samuel Nelson
Salmon P. Chase
David Davis
William Strong
Noah H. Swayne
Nathan Clifford
Ward Hunt
William B. Woods
Morrison R. Waite
Stanley Matthews
Samuel F. Miller

Jan. 31, 1870
Nov. 28, 1872
May 7, 1873
Mar. 4, 1877
Dec. 14, 1880
Jan. 24, 1881
July 25, 1881
Jan. 27, 1882
May 14, 1887
Mar. 23, 1888
Mar. 22, 1889
Oct. 13, 1890

Grant
Grant
Grant
Grantf
Hayes
Hayesg
Garfieldh
Arthur
Cleveland
Cleveland
Harrison
Harrison

75
80
65
61
72
76
77
71
62
71
64
74

Retirement
Retirement
Death
Resignation
Retirement
Retirement
Death
Retirement
Death
Death
Death
Death

Joseph P. Bradley
Lucius Q. C. Lamar
Samuel Blatchford
Howell E. Jackson

Jan. 22, 1892
Jan. 23, 1893
July 7, 1893
Aug. 8, 1895

Harrison
Harrison
Cleveland
Cleveland

78
67
73
63

Death
Death
Death
Death

Stephen J. Field
Horace Gray
George Shiras, Jr.
Henry B. Brown

Dec. 1, 1897
Sept. 15, 1902
Feb. 23, 1903
May 28, 1906

McKinley
Roosevelt
Roosevelt
Roosevelt

81
74
71
70

Retirement
Death
Retirement
Retirement

d. Catron’s seat was abolished by an act of Congress, July 23, 1866.
e. Wayne’s seat was abolished by an act of Congress, July 23, 1866.
f. President Ulysses Grant had only days left in office when this vacancy occurred.
President Rutherford B. Hayes filled the seat.
g. Hayes was in office at the time of this resignation, but President James Garfield
filled the seat.
h. Though Garfield was in office at the time of this vacancy, he was fighting for his life
after being shot. His successor President Chester A. Arthur filled the seat.
(continued on next page)

TABLE 1.1 (continued)

Departing Justice

Departure
Date

Departing
President

Age

Departure
Mode

Justices Departing between 1869 and 1936 (cont’d.)
Rufus W. Peckham
David J. Brewer
Melville W. Fuller
William H. Moody
John Marshall Harlan
Horace H. Lurton
Joseph R. Lamar
Charles Evans Hughes
Edward D. White

Oct. 24, 1909
Mar. 28, 1910
July 4, 1910
Nov. 20, 1910
Oct. 14, 1911
July 12, 1914
Jan. 2, 1916
June 10, 1916
May 19, 1921

Taft
Taft
Taft
Taft
Taft
Wilson
Wilson
Wilson
Harding

70
72
77
56
78
70
58
54
75

Death
Death
Death
Retirement
Death
Death
Death
Resignation
Death

John H. Clarke
William R. Day
Mahlon Pitney
Joseph McKenna
William Howard Taft
Edward T. Sanford
Oliver Wendell Holmes, Jr.

Sept. 18, 1922
Nov. 13, 1922
Dec. 31, 1922
Jan. 5, 1925
Feb. 3, 1930
Mar. 8, 1930
Jan. 12, 1932

Harding
Harding
Harding
Coolidge
Hoover
Hoover
Hoover

65
73
64
81
72
64
90

Resignation
Retirement
Retirement
Retirement
Retirement
Death
Retirement

Justices Departing Between 1937 and 1954
Willis Van Devanter
George Sutherland
Benjamin N. Cardozo
Louis D. Brandeis
Pierce Butler
James Clark McReynolds
Charles Evans Hughes
James F. Byrnes
Owen J. Roberts

June 2, 1937
Jan. 17, 1938
July 9, 1938
Feb. 13, 1939
Nov. 16, 1939
Feb. 1, 1941
July 1, 1941
Oct. 3, 1942
July 31, 1945

Roosevelt
Roosevelt
Roosevelt
Roosevelt
Roosevelt
Roosevelt
Roosevelt
Roosevelt
Truman

78
75
68
82
73
78
79
63
70

Retirement
Retirement
Death
Retirement
Death
Retirement
Retirement
Resignation
Resignation

Harlan Fiske Stone
Frank Murphy
Wiley B. Rutledge
Fred M. Vinson
Robert H. Jackson

Apr. 22, 1946
July 19, 1949
Sept. 10, 1949
Sept. 8, 1953
Oct. 9, 1954

Truman
Truman
Truman
Eisenhower
Eisenhower

73
59
55
63
62

Death
Death
Death
Death
Death

Eisenhower
Eisenhower

65
72

Retirement
Retirement

Justices Departing between 1954 to Present
Sherman Minton
Stanley F. Reed

Oct. 15, 1956
Feb. 25, 1957

(continued on next page)
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TABLE 1.1 (continued)

Departing Justice

Departure
Date

Departing
President

Age

Departure
Mode

Justices Departing between 1954 to Present (cont’d.)
Harold H. Burton
Charles Evans Whittaker
Felix Frankfurter

Oct. 13, 1958
Apr. 1, 1962
Aug. 28, 1962

Eisenhower
Kennedy
Kennedy

70
61
79

Retirement
Retirement
Retirement

Arthur Goldberg
Thomas C. Clark
Abe Fortas
Earl Warren

July 25, 1965
June 12, 1967
May 14, 1969
June 23, 1969

Johnson
Johnson
Nixon
Nixon

56
67
58
78

Resignation
Retirement
Resignation
Retirement

Hugo L. Black
John Marshall Harlan II
William O. Douglas
Potter Stewart
Warren E. Burger
Lewis F. Powell, Jr.
William J. Brennan, Jr.
Thurgood Marshall
Byron R. White
Harry A. Blackmun

Sept. 17, 1971
Sept. 23, 1971
Nov. 12, 1975
July 3, 1981
Sept. 26, 1986
June 26, 1987
July 20, 1990
June 27, 1991
June 28, 1993
Aug. 3, 1994

Nixon
Nixon
Ford
Reagan
Reagan
Reagan
Bush
Bush
Clinton
Clinton

85
72
77
66
79
79
84
82
75
85

Retirement
Retirement
Retirement
Retirement
Retirement
Retirement
Retirement
Retirement
Retirement
Retirement

William H. Rehnquist
Sandra Day O’Connor
John Paul Stevens
Ruth Bader Ginsburg

The Court’s membership was reduced to seven and subsequently increased to
nine in 1869 and William Strong and Joseph Bradley were appointed.
Judicial departure poses an interesting puzzle for those who study and
follow the Court. The issue also has broad implications for American constitutional development. What is significant about departure is the power of the
justices themselves to influence who their successor will be by the timing of
that departure.7 Their decisions, therefore, help shape the future direction of
the Court. This power is a direct result of justices having life tenure, and the
resultant prerogative of being able to leave whenever they wish. Cognizant of
their own policy preferences in relation to those of the current president, justices have been in a unique position to be strategic and engage in succession
politics simply by choosing when to leave the Court.
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The relatively small literature that focused on departure has been largely
of two types.8 The first treatments were chronological, descriptive accounts
with little or no analytical framework. The second group of studies were ahistorical quantitative analyses that sought to explain the key factors in the
departure decision. The sole book-length treatment of the subject is David
N. Atkinson’s Leaving the Bench: Supreme Court Justices at the End. Rather
than concentrate on the politics of departure decisions, Atkinson focused on
the aging and infirmities of the justices. He concluded that justices in recent
times have not overstayed their usefulness and burdened the Court as past
justices did.9 As a result, Atkinson argued that the constitutional system of
life tenure be left unchanged but some statutory reforms adopted such as
pooling law clerks and instating an FDR-like Court-packing plan for aged
justices. While rich in the details of justices’ illnesses, declines, deaths, and
final resting places, what Atkinson’s research fails to address is how institutional arrangements have led to pervasive partisanship in the current departure system as well as the continuing problem of failing justices remaining on
the bench past their usefulness.
Why did previous research miss these crucial developments? While these
works furthered our understanding of the politics of departure by adding
pieces to the puzzle, a comprehensive analysis that is centered on contextual
factors is needed to complete the picture. By employing an historical institutional approach, a complete contextual analysis is possible. The approach is
particularly useful for revealing the multiple transformations that institutions
experience over time and how those transformations organize behavior. It is
only by examining the departure process by the transformations that it has
undergone, that we are able to see the relatively recent partisanship and
increased mental decrepitude that now characterize it.
The purpose of this research is twofold. First, I want to explain how and
why Supreme Court justices have left the Court. What factors have contributed to their decisions to step down? Certainly age and infirmity are part
of the story, but to what extent have justices been motivated by strategic, partisan, personal, and institutional concerns? Second, I will normatively assess
the arguments for and against the current constitutional arrangement that justices have life tenure to examine whether current retirement provisions are satisfactory and whether there should be a mandatory retirement age.
On the first, empirical, questions, it is often thought that justices are
strategic policy-maximizers and make their departure decisions based on
which party occupies the White House. Indeed, when posed this question,
Chief Justice Rehnquist recently responded, “That’s not one hundred percent
true, but it certainly is true in more cases than not, I would think.”10 The following analysis shows, however, that historically, partisan departures have
been the exception rather than the rule. Institutional factors, such as not being
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a burden to their colleagues, and personal concerns, like the enjoyment of
their work and the fear of death have played a much more significant role.
This does not mean, however, that partisanship is absent from the decisionmaking process. Indeed, as I will discuss later, when examined over time partisan concerns have recently begun to play a much more significant role in the
thought processes of the justices. Still, over time the main factor in the departure decision of Supreme Court justices has been formal provision for their
retirement. As retirement benefits have been established and expanded, the
number of justices voluntarily departing from the Court has increased substantially (see Figure 1.1).
The politics surrounding the provision for and extent of retirement benefits can be conceptualized as an ongoing historical dialogue between Congress and the Court. The founders’ initial attempts to set the tenure of the justices, and Congress’s decision to have the justices ride circuit, set the tone for
the Court’s behavior. The early justices responded by resigning their seats
rather than repeatedly face their arduous circuit duties. When Congress
responded by diluting the circuit-riding requirement, the justices no longer
had this major reason to resign. As a result, they remained in their places until
death. When a number of aging justices hampered the Court’s ability to function, Congress responded with the first retirement provision. Though it was
initially successful, it soon became apparent that the provision was ultimately
ineffective in getting justices to step down. Once again, Congress responded
with much more generous retirement laws that ultimately met with success,

FIGURE 1.1
Retirement Benefits and Voluntary Departure in the U.S. Supreme Court

The Politics of Departure in the U.S. Supreme Court

9

by inducing voluntary departures. One byproduct of the increased provisions,
however, has been a dramatic rise in the number of justices engaging in succession politics by trying to time their departures to coincide with a compatible president. The most recent departures have been partisan, some more blatantly than others, and have bolstered arguments to reform the process. A
second byproduct has been an increase in justices staying on the Court past
their ability to adequately contribute.
Though partisanship has only recently become the chief organizing factor for departing justices, changes in the emergent structures of the departure
process were caused, in part, by the partisan politics that were rampant in the
years 1801, 1869, 1937, and 1954—years in which Congress was dominated
by new policy-making regimes. The Jeffersonian Congress of 1801 sought to
remake politics, as did the radical Republican Congress of 1869, the New
Deal Democrat Congress of 1937, and the post–World War II Republican
Congress of 1954. In each case, the Supreme Court was composed of a number of aged, declining justices left over from an old regime, now repudiated at
the ballot box.11 As Table 1.2 shows, after each act’s passage, opposition justices did indeed step down, just as Congress had hoped.
This analysis also shows a lack of partisanship on the part of the departing justices. With partisan Congresses passing legislation affecting opposition
Supreme Court justices, one might expect that opposition justices would fight
fire with fire and refuse to step down. Just the opposite occurred, however.
Before the Federalists gave up the reins of power in Congress in 1801,
they passed a law to abolish circuit riding. When the Jeffersonian Republicans took office, they quickly tried to reinstate the practice, fearing that otherwise the aged justices would remain on the bench forever, but the new
Congress made circuit riding optional. The result was the same that the Federalists’ abolition of the practice would have had. It is difficult to know
whether Federalist justices like William Cushing and Samuel Chase would
have voluntarily departed, had circuit riding been required as it had in the
past. Given the behavior of their colleagues under mandatory circuit riding,
and the actions of future justices faced with similar decisions, I would argue
that Cushing and Chase would have eventually resigned rather than ride
their circuits and burden their colleagues. With circuit riding optional, and
no formal retirement provision in place, however, Cushing and Chase
remained in their seats.
Many in the radical Republican Congress of 1869 were eager to see
Democratic justices Robert Grier and Samuel Nelson leave the Court. And
with the passage of the first formal retirement provision, both opposition justices stepped down. If Grier and Nelson were primarily concerned with
thwarting their opponents, they would have remained in their seats until
death. Because they were more concerned with personal factors, they quickly

TABLE 1.2
The Effect of Partisan Politics in the Executive and Legislative Branch
on Departure in the U.S. Supreme Court
House
President’s Majority
Party
Party

Senate
Majority
Party

Retirement Eligible Departing Justices

Judiciary Act of 1801

R

R

R

Alfred Moore (F)

Resignation

1804

Retirement Act of 1869

R

R

R

Robert C. Grier (D)
Samuel Nelson (D)

Retirement
Retirement

1870
1872

Retirement Act of 1937

D

D

D

Willis Van Devanter (R)
George Sutherland (R)
Louis Brandeis (R)
Pierce Butler (R)
James McReynolds (D)
Charles E. Hughes (R)

Retirement
Retirement
Retirement
Death
Retirement
Retirement

1937
1938
1939
1939
1941
1941

Retirement Act of 1954

R

R

R

Sherman Minton (D)
Stanley F. Reed (D)
Harold H. Burton (R)

Retirement
Retirement
Retirement

1956
1957
1958

The Politics of Departure in the U.S. Supreme Court
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took advantage of the new law. Grier retired immediately and Nelson also
retired after his successor was confirmed.
While this shows that Congress may have been acting in a partisan fashion
in 1869, it also shows that key opposition justices were not. Some opposition justices have viewed new regimes as unbearable and left at least partially because
they knew they could no longer influence the Court’s jurisprudence. In deciding
against remaining in their seats until a favorable president, Senate, or both took
power, they relinquished their influence, abandoning any chance of influencing
the Court’s future direction. If justices were primarily concerned with departing
under a like-minded President, Senate, or both, these opposition justices would
have died on the bench in the effort rather than give in to the partisan scheming
of their political opponents in Congress. Indeed, that is precisely what Pierce
Butler did after 1937. Rather than follow the example of his colleagues Willis
Van Devanter and George Sutherland, who retired immediately following the
act’s passage and were at least partially resigned to the new regime’s ascendance,
Butler remained in his seat until his death in 1939 at age seventy-three. But his
decision not to take advantage of the expanded retirement act was unique.
1954 marked the first time since before the Great Depression that the
Republicans controlled both houses of Congress and the presidency.12 Seeking to
remake the federal judiciary, including the Supreme Court, by purging aging New
Deal Democrats appointed by Franklin Roosevelt and Harry Truman, the Republicans dramatically expanded the parameters of the original 1869 Act. Now justices could retire at age sixty-five with fifteen years of service on the federal bench.
They succeeded in prompting the departures of three High Court Roosevelt/Truman appointees: Sherman Minton, Stanley Reed, and Harold Burton. Added to
the two vacancies caused by the deaths of Fred Vinson and Robert Jackson, Eisenhower was able to appoint five new justices during his two terms as president.
Interestingly, each time Congress enacted retirement legislation, it was
also considering a constitutional amendment for compulsory retirement at a set
age such as seventy or seventy-five. But for reasons I explain later, including the
fact that constitutional changes are much more difficult to enact than statutory
reforms, Congress chose each time to make retirement more attractive by guaranteeing salaries and judicial status. As such, we can view the passage of retirement legislation as continually undercutting constitutional reform.
Accounting for both the success and failure of retirement provisions over
time are the recurring institutional and personal concerns of the justices. The
following analysis shows that in the beginning, justices nearing the close of
their tenure were primarily concerned with institutional and personal factors.
Over time, however, as benefits were instated and expanded, partisan and
strategic concerns, involving the timing and choice of a successor, played an
increasingly larger role in the decision-making process. When partisanship
and strategy is at work, institutional and personal factors are also considered.
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Determining departure considerations is crucial for assessing normative
claims about life tenure for members of the Court.
Is judicial independence a desirable end? While scholars differ on this
issue, the purpose of this book is not so much to take sides in this debate but
instead to provide an explanation and analysis of the departure process. While
debates about the merits of granting life tenure to judges go back to the time
of the framers, there is no shortage of contemporary proposals for reforming
the process. Calls for term limits, mandatory retirement ages, and judicial
elections are often supported by a view of the judiciary as partisan. The
assumption is that because judges behave in a partisan fashion, they ought to
be accountable like other partisan actors. Indeed, there is considerable evidence suggesting that not unlike congressional or executive decision making,
judicial decision making is based on policy-preferences or attitudes.13
Perhaps the key argument in favor of having life tenure for judges is the
goal of preserving a “politically independent” judiciary. In general this means
that judges will act on the basis of their own sincerely held preferences,
regardless of the preferences of other relevant political actors, and be free from
reprisals by the public or other governmental actors, institutions, or both.14
If justices are making their departure decisions based on who the president is and who controls the Senate, then it can be argued that unelected and
unaccountable justices ought not to have this power. Furthermore, if justices
are remaining in their seats past their ability to effectively discharge the duties
of their office, then arguments for reforming the life tenure system are further
bolstered. It is in this context that I examine the merits of proposals to change
the existing arrangement.
Ultimately, I argue that generous retirement benefits coupled with a
decreasing workload have reduced the departure process to partisan maneuvering. If the only goal is to decrease partisanship, I suggest that calls for term
limits and mandatory retirement ages may not be necessary. Such reforms are
not only difficult to obtain (requiring a constitutional amendment), but more
easily achievable policies could remedy much of the problem. Specifically,
strengthening internal Court norms regarding departure, increasing the
Court’s workload, and reforming the existing retirement laws by making
retirement more difficult to obtain, will likely go a long way toward reducing
partisanship. Still, when coupled with the recent increase in mental decrepitude, it is hard to argue against compulsory retirement.

DEPARTURE IN COMPARATIVE PERSPECTIVE
Nowhere does the United States Constitution specifically address when or
under what circumstances justices ought to depart from the Court. Article I
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requires members of Congress to vacate their seats after two years in the
House and six years in the Senate, unless they win reelection. Article II
requires the president to depart after four years, unless he or she is reelected,
in which case he or she is limited to a single additional term, as specified in
the Twenty-second Amendment.15 Article III, Section 1 states that the justices “shall hold their Offices during good Behaviour.” This phrase, in effect,
grants the justices life tenure, meaning they can remain on the Court for as
long as they desire, absent removal from office by impeachment and conviction. Retirement provisions like those enacted in 1869, 1937, and 1954 can
only encourage, not require, departure. By way of contrast, within the United
States, thirty-six states (72%) have mandatory retirement provisions.16
I will not attempt to be exhaustive in this brief comparative section but
want to provide some comparative context to departure in the United States.
In their article on comparative judicial selection systems, Lee Epstein, Jack
Knight, and Olga Schvetsova reported that of the twenty-seven European
nations in their sample nearly half (n = 12) had a compulsory retirement age
for judges, with a mean of sixty-nine years for those who had it.17 They also
found that twenty-one of twenty-seven (78%) nations had either renewable or
nonrenewable terms ranging from six to twelve, with a mean term length of
nine years regardless of renewability. Of the twenty-one nations with limited
terms, only eight (38%) had a mandatory retirement age. Of the twenty-seven,
only six had security of tenure—tenure beyond limited terms. For example,
after World War II, the Allies reinstated the provision of German judges serving for life.18 After the fall of the Soviet Union, Russian judges were granted
life tenure.19 Still, of these six, two-thirds (n = 4) had a mandatory retirement
provision. In Austria, for example, judges must retire on a pension at age sixtyfive.20 What is plain from this prevalence of limited terms, compulsory retirement ages, or both found in Europe is the uniqueness of the American case.
In the United States, Congress is ultimately responsible for the administration of the federal courts. This arrangement comes from the common-law
tradition of England. A very different culture, however, governs the administration of both French and Italian courts. Rooted in the civil-law tradition,
judges in both France and Italy are subject to oversight by administrative bodies and not by a coordinate branch of government as in the United States. This
has generally meant that French and Italian judges have been much more
removable than American judges.21 The differing common-law and civil-law
traditions are only exemplified by the four cases mentioned below.22
The idea of judges having life tenure was first established by Louis XI in
1467 through the principle of “irremovability.” The law prevented the king
from removing any judge, including those he himself had nominated, for any
reason. This gave judges lifetime terms and total independence from the
king.23 France has undergone numerous transformations since then, including
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popularly elected judges, with current judges acting more as bureaucrats than
as professionals and subject to a ministry for continuance in office.24 Removals
are possible, but only for official misconduct.25
Italian judges generally enjoy life tenure, but are subject to review by a
regionally elected disciplinary committee. The committee is part of a system
of “self-government” through the National Council of Magistrates, which is
established by the constitution and composed mostly of judges.26 Judges can
be prosecuted and admonished, censured, lose seniority, and be temporarily
and permanently removed from office for failing to uphold the duties of their
office, damaging the public image of the profession, or compromising the
prestige of the judiciary.27 While this process is used to remove disabled
judges, it is generally reserved for criminal and unethical conduct. From 1957
to 1974, only seven judges were removed for mental or physical infirmity.28
This is quite different from the United States, where no Supreme Court justice has ever been removed for disability.
In Britain, the monarch historically had the power to remove judges. In
1376, Parliament established the impeachment process as a political device to
remove judges and other officials beholden to the crown. British judges were
not granted life tenure until 1761 under King George III, who remarked:
I look upon the independence and uprightness of the Judges of the
land as essential to the impartial administration of justice, as one of
the best securities to the rights and liberties of my loving subjects and
as most conducive to the honor of the crown; and I come now to recommend . . . that such farther provision may be made, for securing
the Judges in the enjoyment of their office during good behavior, not
withstanding any such demise, as shall be most expedient.29
Life tenure brought an end to Parliamentary impeachment. Judges could
still be removed, however, by the monarch on the recommendation, or
“address,” of both the Commons and the Lords with the sole exception, the
Lord Chancellor, who can only be removed by the Prime Minister. For High
Court Judges, address is the only means of removal.30 As of 1993, the mandatory retirement age for judges has been seventy, with an extension to age seventy-five if granted by the Lord Chancellor.31
Disability poses a delicate problem for judicial systems. There have been
a number of British judges over the years who were forced to resign due to disability. One striking example occurred in the 1950s when a High Court judge
refused to retire when it was clear that he could no longer discharge the duties
of his office due to mental incapacity. To induce his departure and ensure that
he did not cause harm to the institution, no cases were assigned to him. He
soon acquiesced and retired from his seat.32 This internal solution has also
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occurred in the U.S. Supreme Court. Following his stroke, Justice William O.
Douglas was not assigned any opinions and ultimately stripped of his power
before he finally retired.
The relatively recent reforms of mandatory retirement laws in Britain and
generous retirement provisions in the United States suggests that High Court
judges in common-law systems have become increasingly removable, much
like their counterparts in nations with a civil-law tradition. Though none have
passed, calls for mandatory retirement laws in the United States have been
prevalent since the founding.

DEPARTURE POLITICS IN HISTORICAL CONTEXT:
EMERGENT AND RECURRENT STRUCTURES
Out of historical institutional work by Karren Orren and Stephen Skowronek
we can usefully borrow the notion of “regimes.”33 Comprised of intellectual,
political, and educational components, regimes are often defined as stable partisan governing coalitions in American national politics.34 Orren and
Skowronek suggest that regimes often come about by “elite engineering . . .
rearranging institutional relationships to stabilize and routinize governmental
operations around a new set of political assumption.”35 In the present study,
what is being examined are “departure regimes” that constitute a single
although complex process. One departure regime is replaced by another and
the politics of departure decision making are transformed from one regime to
the next.
Regimes are in a constant state of transformation. Regimes are comprised
of multiple orders where elements of the old regime are present and somewhat
influential in the new regime.36 For example, the old order of circuit riding
which was the dominant force in departure decisions during the first departure regime (1789–1800) was still influential, though no longer decisive, during the next regime. Circuit riding became optional in 1801 and the justices
continued to attend circuit courts, though not as frequently and not when they
were in ill health. Continued circuit riding took its toll on some justices in the
new regime, and was therefore a factor. It was no longer decisive, however, in
the departure decision, as personal financial concerns became dominant.
In the chapters that follow, I focus on the institutional history of departure in the U.S. Supreme Court. I argue that the politics of departure has
been transformed on four occasions, each time creating a new regime. These
transformations occurred when old departure eras, consisting of unpopular,
outdated and ineffective policies, were largely replaced by new eras and different ideas. For example, the first transformation occurred in 1801 when
new legislation was passed making optional the old requirement that justices
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ride circuit. Though it is often thought that justices have always been partisan in their departure decisions, the subsequent analysis demonstrates that
historically such motivations have been the exception. Personal and institutional factors have instead been predominant. It has only been in the latter
half of the twentieth century that partisanship has been widespread.
The politics of departure in the U.S. Supreme Court has historically
been driven by emergent patterns of structural and statutory forces. For example, circuit riding was the first important structural factor affecting the
departure decisions of the justices, while the passage of retirement legislation
would become crucial in later years. Changing circuit duties and formal
retirement benefits make up the four emergent patterns, throughout
Supreme Court history. Though justices ultimately consider a range of factors when making their decision, the primary impetus and basis for all the
considerations that follow are the departure mechanisms that emerge at
important points in time (see Table 1.3). The emergent structures organized
the justices’ departure decisions.
The first emergent structure in the departure process was the requirement
that the justices attend circuit courts throughout the country. Traveling was
arduous and many justices, particularly those in ill health, resigned rather than
face the difficult journeys. Table 1.3 shows that 71 percent (5 of 7) of the justices facing such circumstances resigned. When the circuit riding burden was
made optional in 1801, the departure process was transformed. Under the
relaxed provision, justices had no reason to depart, especially when their
health was deteriorating. Aged and infirm justices, who otherwise would have
difficulty drawing an income, could not afford to resign their seats and lose
their salaries.37 As a result, they simply chose not to attend their circuit courts,
and many times the meetings of the Supreme Court, and instead concentrated
on recovering from their maladies. As Table 1.3 shows, from 1801 to 1867
only 17 percent (4 of 24) of the departures came by way of resignation, with
nearly every justice staying in office until death.
Another major transformation of the departure process occurred with the
passage of the Judiciary Act of 1869 and the emergence of the first retirement
provision (see Table 1.4). Until its passage, justices wishing to leave the Court
had to resign their seats, severing all ties with the federal judiciary. Following
the 1869 Act, justices could “retire” at age seventy after ten years on the bench
and continue to draw their full salary. As Table 1.3 shows, 31 percent (11 of
36) of justices departing between 1869 and 1936 took advantage of the new
provision, but more than half (53%) were still dying while in office, often
because they did not meet the seventy/ten requirement of the 1869 Act and
also because they would relinquish their status and position as federal judges.
Some justices (17%) still used resignation as a means to depart from the
Court, however. Resigning is generally done when a justice intends to leave

TABLE 1.3
The Effect of Emergent Patterns on Resignation and Retirement in the U.S. Supreme Court
Total
Number of
Departing
Justices

Number of Percentage of Number of Percentage of
Resigning
Resigning
Retiring
Retiring
Justices
Justices
Justices
Justices

Years

Emergent Structures:
Departure Mechanism

1791–1800

Circuit Riding Required

7

5

71%

—

—

1801–1867

Circuit Riding Optional

24

4

17%

—

—

1868–1936

Original Retirement Provision

36

6

17%

11

31%

1937–1954

Expanded Retirement Provision

14

2

14%

5

36%

1955–

Current Retirement Provision

19

2

11%

17

89%

Note: Technically justices could not “retire” until 1937, however the 1869 Act was the first time benefits were given
for resigning. Hence, beginning in 1869 the term retire was conventionally used to denote departure with benefits
and the term resign meant departure without benefits.
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TABLE 1.4
Significant Retirement and Pension Provisions: 1869–1954

Year

Provisions

1869

All federal judges, including Supreme Court justices, may retire at age seventy with at least ten years of service as a federal judge and continue to
receive the salary of their office after their resignation.

1937

Justices having reached the age of seventy with at least ten years of service as
a federal judge are allowed to retire in senior status rather than to resign.
Senior justices retain the authority to perform judicial duties in any circuit
when called on by the Chief Justice. Senior justices receive the same pension
benefits as resigned justices. (Lower court judges were given the “senior status” option in 1919.)

1954

All federal judges, including Supreme Court justices, may retire at age seventy
with at least ten years of service as a federal judge OR at age sixty-five with fifteen years of service as a federal judge and receive the salary of their office at
the time of their retirement for life. These provisions also apply to retiring in
senior status.

Adapted from: Lee Epstein et al., The Supreme Court Compendium (Washington, D.C.:
Congressional Quarterly Press, 1994), 36–37 and 28 U.S.C 371–372.

the federal judiciary for another position, either in the private or public sector.
Justices have resigned and gone on to serve in the U.S. Senate, and run for
president of the United States, among other things.
In 1937 another important development occurred in departure politics.
Congress made retirement more attractive to the justices by not only granting
them full salary, but also allowing them to take “senior status” and continue to
work as federal judges on lower courts.38 Justices who resigned, however, were
no longer federal judges and could not sit on the appeals courts. This added
benefit resulted in increased retirements as 36 percent (5 of 14) of the justices
availed themselves of the expanded provisions between 1937 and 1954. Congress provided further incentive to leave in 1954 by expanding the parameters
of retirement beyond the original 1869 Act to include full pay after age sixtyfive and fifteen years of service. This provision became the “Rule of Eighty,”
where after reaching age sixty-five, retirement eligibility was determined by
any combination of years and service totaling eighty. The Rule of Eighty is the
current statute governing retirement for all federal judges, including justices of
the U.S. Supreme Court. Since 1955, these developments have resulted in 100
percent (19 of 19) of the justices voluntarily departing and all justices since
Abe Fortas choosing to retire.
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The importance of the effect of more generous retirement provisions on
departure is plain. The emergent patterns of the various departure mechanisms provide the foundation on which decisions are based. Interwoven with
the emergent patterns are several recurring factors that the justices consider in
making their departure decision. The recurrent patterns are present across the
emergent patterns and are influenced by them (see Table 1.5). Financial, personal, and institutional concerns become more or less important to the justices
depending on the emergent structure in ascendance. Justices departing in the
Court’s early years were particularly concerned with financial and personal
health issues because of the circuit-riding requirement. Justices in later eras
minimized these concerns as circuit riding was gutted and finally abolished.
As retirement benefits were established and increased, justices could focus
more on institutional and personal factors. Ultimately, partisanship became
the dominant recurrent factor in the departure process. The analysis that follows explores the recurring patterns in light of the emergent structures for
each departure era.
Interestingly, partisanship has only recently become a dominant factor in
the departure decision-making process. How do we know when a justice is
being partisan? For the purposes of departure, justices behave in a partisan
way by seeking to have a broad influence on the selection of their successor.
Partisan justices base their departure decisions on their perceived agreement
with the policy positions of the president, the Senate, or both. While some
cases are clearer than others, evidence of parisanship is often mixed. Partisanship usually manifests itself in two ways: either the justice departs under a
like-minded president or the justice remains in his place in order to keep the
vacancy away from an opposition president. For example, as I discuss in chapter 7, Thurgood Marshall disagreed with the policies of the Reagan and Bush
TABLE 1.5
Emergent and Recurrent Patterns of Departure in the U.S. Supreme Court

Years

Dominant Emergent Structure

Dominant
Recurrent
Structure

1791–1800

Circuit-Riding Required

Health

Resignation

1801–1868

Circuit-Riding Optional

Financial

Death

1869–1936

Original Retirement Provision

Personal

Death & Retirement

1937–1954

Expanded Retirement Provision

Institutional

Death & Retirement

1955–

Current Retirement Provision

Partisan

Retirement

Dominant
Departure Mode
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administrations and stayed in his place for partisan reasons. Unable and
unwilling to hang on any longer, Marshall bowed to the inevitable and ultimately retired. Though he did not depart under a like-minded president, his
decision not to depart still reflects partisan concerns. It also reflects a major
weakness of the life-tenure system: justices can remain on the Court past their
ability to effectively participate in the work of the Court in order to hold out
for a favorable president, senate, or both. In the following chapters I show that
early on in the Court’s history, partisan concerns were subordinated to institutional and personal factors but eventually structural changes in the process
allowed partisan concerns, like those exhibited by Marshall, to control departure decisions.
Still, partisanship is always tempered by institutional constraints. As
Table 1.6 shows, there are three factors that almost always trump all others in
making departure decisions. The first check on a justice is the regular cycle of
the Court Term. Nearly every justice who has retired since 1954 has done so
when the Court is in recess. This decision gives the Court the best chance to
operate with a full contingent of nine members, provided the new Justice is
confirmed and sworn in before the new Term begins. This constraint was present from the Court’s beginnings when John Blair wrote George Washington,
“I hope that I have not procrastinated my resignation, so as not to allow you

TABLE 1.6
Institutional Constraints on Partisan Departures in the U.S. Supreme Court
Court Term

Justices retire when the Court is in recess. Often at the close
of a Term in late June or early July, on the last day when opinions are read from the bench, the Chief Justice announces the
retirement of the justice. For example, Justice Scalia told me
on the last day of the 2001–02 term, “If there was going to be
an announcement, it would have been today.” This allows the
Court to have a full contingent of members during the Term
and, ideally, a new justice to be appointed before the new
Term begins the following October.

Presidential Campaign

Justices do not retire in presidential election years. Because
the appointment process can be highly controversial, justices
do not want to add controversy by making a specific nomination a campaign issue.

“Rule of Eight”

Two or more justices never retire at the same time. This
allows the Court to have the largest number of active justices, currently eight, in case an appointment is not made
before a new Term begins.
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sufficient time to make up your mind, as to a person proper to supply the
vacancy, & to give such early notice of the appointment, as to have my successor ready to take his seat in February at the next Supreme Court.”39
A second constraint on partisanship is the presidential election cycle.
With the exception of Sherman Minton who was in failing health, no justice in the modern era has retired during a presidential campaign. As I discuss in chapter 6, Earl Warren’s attempt and ultimate failure to depart during the 1968 campaign demonstrates the near impossibility of such a
decision. Any vacancy would be a campaign issue ripe for increased political controversy.
A third limitation on partisan departures is the “Rule of Eight.” There are
many advantages, from workload to divided Courts, to having a full contingent of nine members. As a result, two justices rarely depart at the same time.
Still, this may happen occasionally due to illness as with the near simultaneous retirements of Hugo Black and John Harlan II in September 1971. While
these constraints temper partisan retirement decisions, they have been easily
navigated by recent justices.

OVERVIEW
In the chapters that follow, I discuss the interaction between the emergent and
recurrent structures of departure politics in the U.S. Supreme Court and ultimately make a judgment about the adequacy of current provisions governing
the departure process. The chapters are organized around the five departure
eras or regimes, with an additional chapter for the current justices. Each chapter begins with a discussion of the statutory provision (the emergent structure)
that shaped the departure politics of that era. The factors considered by the
justices in making their departure decisions (the recurrent structures) are then
discussed in terms of the context in which they take place. The departures of
each justice are then analyzed in light of the emergent and recurrent structures
in that era.
Chapter 2 begins with a discussion of the original requirement that the
justices attend circuit courts throughout the country. The recurrent factors
that influence the departure decisions of the justices are then analyzed for
each justice departing in that era. In the period from 1789 to 1800, justices
were primarily concerned with the effects of circuit riding on their health.
When they became ill, or felt that making the arduous journey to attend their
circuit courts would be too difficult to endure or even fatal, they resigned.
Though the justices in this and subsequent chapters are for the most part
analyzed chronologically, the factors that are important in their departure
decisions are remarkably clustered. Groups of successive departing justices
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often show important similarities in their behavior. This chronological, yet
clustered, pattern allows the focus to be on the recurrent factors and their interaction with the emergent structure for that era but also shows, to a lesser
extent, the impact of individual idiosyncratic factors. Ultimately, the behavior
of the justices illustrates the complexity of the interplay between emergent and
recurrent structures and how their interaction organizes departure politics.
Because circuit riding became optional in 1801, I discuss in chapter 3
how the lack of an incentive to leave the Court caused most of the justices to
remain on the bench until their deaths. This resulted in the Court as an institution being crippled by aged and incapacitated justices who could not shoulder their fair share of the burden. Following the Civil War, calls to remove the
aging justices grew louder as the old men of the hobbled Court became the
talk of Washington.
In chapter 4, I discuss the passage of the first formal retirement provision.
Though the Retirement Act of 1869 proved successful initially, it soon
became clear that the requirements, age seventy with ten years of service on
the Supreme Court, were difficult to attain for many justices. Furthermore,
there was no provision for disabled justices who had not yet met the retirement threshold. Many justices enjoyed their work and the prestige of their
office and were reluctant to step down. Also, the creation of the Courts of
Appeal and dramatic changes in the Supreme Court’s docket had an impact
on departure decisions. The Court’s direct involvement in resolving the disputed Hayes/Tilden election of 1876 spurred a brief wave of partisan departures. Still, overall, partisanship was the exception rather than the rule.
I continue discussing the era precipitated by the 1869 Retirement Act in
chapter 5. The superannuation effect caused by the decline of Justice Stephen
J. Field immediately influenced the retirement choices of his colleagues. But
as the period progressed, and the effects of the 1876 election and Field’s mental decline waned, it became increasingly evident that something further
needed to be done to make it easier for justices to retire. When Democrat
Franklin D. Roosevelt took office in 1932 and the Republican-dominated
Supreme Court began striking down his New Deal proposals, the issue of
judicial departure was once again on the agenda.
Chapter 6 begins with a discussion of the events surrounding FDR’s
court-packing plan. Amid the rancorous debate surrounding increasing the
Court’s size, the 1937 Retirement Act supplemented the original provisions
by allowing justices to retire in “senior status” keeping their salaries and
offices and being allowed to continue judging on lower federal courts. Its
effect was immediate, with two of the anti-Roosevelt “four horsemen” retiring under its provisions. When it became clear, however, that justices were
having difficulty reaching the age seventy plateau for retirement, there were
calls for further reforms.
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Chapter 7 analyzes the politics surrounding the 1954 Retirement Act
passed by the first GOP administration and Congress since before the Great
Depression. In general, I discuss how the new legislation expanded the original 1869 provisions, allowing for retirement at a younger age. Coupled with
earlier reforms, the 1954 Act had an immediate effect, prompting three democratic-appointed justices to voluntarily step down.
In chapter 8 I continue to show how these reforms so dominated the
modern era that every justice since 1955 has voluntarily departed. The major
development of this era was a byproduct of the expanded retirement provisions: increased partisanship in the departure decisions of the justices. Though
there are a few exception, I discuss how most of the justices engaged in partisan maneuvering when deciding to depart and how this partisanship continues to this day. Another byproduct, however was an increase in the mental
decline of a number of the Court’s active members.
In chapter 9 I discuss the current justices in light of the extraordinary
events of the 2000 election. Indeed, the parallel between the disputed election
of 1876 between Democrat Samuel Tilden and Republican Rutherford B.
Hayes and the 2000 election between Democrat Al Gore and Republican
George W. Bush is instructive. The Tilden/Hayes dispute directly involved
five members of the Court who were appointed to the electoral commission
to decide the outcome.40 Justice Joseph Bradley cast the deciding vote, giving
Florida’s electors to Hayes. Similarly, the Bush/Gore dispute was decided by
a 5–4 vote in the U.S. Supreme Court, again with one justice casting the
deciding vote, effectively giving Florida’s electors to the Republican candidate.
The 1876 election had an important effect on the departures of at least three
and possibly four justices. David Davis, Nathan Clifford, Noah Swayne, and
possibly William Strong based their departure decisions on whether they
favored Hayes. Partisanship waned after this event, however, largely due to the
ineffective initial retirement provision. But in the wake of the contentious
events of the Bush/Gore election, and with the current justices enjoying
expanded retirement benefit, I suggest that at least the next three or four
departures, and possibly more, will likely be characterized by partisan maneuvering. Indeed, Justice O’Connor has already tipped her hand.
Given the increasing popularity of term limits and judicial elections on the
state level, in chapter 10 I discuss a number of proposals for reforming the
Supreme Court’s succession process. Because my analysis shows that justices
come to politicize the departure process, and mental decrepitude is on the rise,
I suggest that reform is needed. Specifically, I demonstrate why the retirement
age should be increased and calls to further liberalize retirement benefits must
be rejected out of hand. Workload could be increased. I also suggest that the
justices themselves must remain vigilant against their own failings and take
proper precautions against burdening the Court as an institution. As such, I
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propose a list of steps that should be taken by the Court if one of its members
has stayed too long and is noticeably failing. But ultimately, it is a constitutional
amendment for a mandatory retirement age that goes the farthest in combating patisanship, mental decrepitude, and preserving judicial independence.
The goal of the succession process should be stability. The Court should
have a perpetual full contingent of able members. Justices ought to step down
at the close of a Term and their successors ought to be confirmed before the
new Term begins. Justices ought to base their departure decisions on the effective functioning of the institution together with their own personal satisfaction. Though the departure process is not a perfect one, I argue that these
goals can be achieved with reform. While the people of the United States will
be served well by modest internal and statutory reforms, they will be better
served by changes in current constitutional arrangements.

